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Explanation

This is an alternate example of the Canadian Department
of Justice’s Charterpedia. It takes the text from the official
site, adds additional hyperlinks to primary materials that
don’t already have them, and enables you to create an e-
book of the web site contents. Everything after this page
is derived from the Charterpedia page. It’s being provided
here within the non-commercial reproduction license pro-
vided by the Government. The notice they require is that
you understand that:

“this reproduction is a copy of an official work that is
published by the Government of Canada and that the repro-
duction has not been produced in affiliation with, or with
the endorsement of the Government of Canada.”

Questions? Contact me at davidpwhelan@gmail.com /
https://ofaolain.com

http://www.justice.gc.ca/eng/csj-sjc/charter-charte/check/index.html
http://www.justice.gc.ca/eng/terms-avis/index.html
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Change Log

This is a list of changes that I have made to the original
Charterpedia text. I consider them to be minor and non-
textual but you may disagree.

12/15/2017
1. Changed Charterpedia page headings from Section/

Paragraph/Subsection so that all chapters begin “Sec-
tion….” This seems clearer in a table of contents and the
Charterpedia page headings clash with textual references
made within the chapters.

12/16/2017
2. Added links to CanLII versions of cases. In some

case, where there is a pinpoint cite (going directly to a para-
graph of an online case), I swapped out the original link
and used the CanLII pinpoint link since it goes directly to
the paragraph. ** TO DO ** Swap out *all* links so that
any pinpoint cite goes directly to paragraph.

3. I have inserted organizing parts that use the subtitles
from the Charter of Rights and Freedoms. This may help
to understand sections within context. Although they’re
not from Charterpedia, they are taken directly from the leg-
islation, except for the last grouping of 3 items that are not
from the Charter. I just bunged them together.

12/17/2017
4. Noticing that the use of supra and similar backwards

references should all be replaced with proper jump links.
I’m leaving that for a future version.

5. Updated links to decisions in past 2 weeks that are
referred to but not linked or cited (appeals before the
Supreme Court)
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Introduction

In 1982, the Human Rights Law Section (HRLS) of the
Department of Justice was created as a center of expertise
with a mandate to support the Department as it navigated
its way in what was then the “brave new world” of the
Charter.

Much of the Section’s work since then has involved pro-
viding legal advice on a wide range of novel and complex
Charter issues in relation to specific matters. However,
HRLS has also invested considerable energy in developing
“knowledge management” tools aimed at helping inform
colleagues across the Department about Charter issues and
evolutions in the case law.

For over two decades, one of these tools has been the
“Charter Checklists”. The Checklists were first published
in hard copy in 1991 and went on-line internally at the
Department of Justice in 2003. They are the product of
longstanding collaboration among lawyers, students, para-
legals and support staff in HRLS, the Official Languages
Directorate and the Constitutional, Administrative and
International Law Section.

More recently, and mindful of efforts to increase open-
ness and transparency both inside and outside government,
HRLS started thinking about how the Checklists could be
adapted for publication so we could share the work of
some of Canada’s leading Charter experts with a broader
legal audience, while also continuing to provide a valuable
resource for our colleagues.

This is how we landed on our refreshed and renamed
tool: “Charterpedia”. What better way to celebrate the



Charter’s 35th anniversary in 2017 than to transform
decades of collective work into a “Charterpedia” that could
be shared with a broader audience?

What will you find in Charterpedia? The entries for each
provision of the Charter generally contain the following
elements:

• a brief description of similar provisions in interna-
tional, regional or comparative instruments;

• the purpose of the section;

• the analysis or test developed through case law in
respect of the provision; and

• particular considerations related to the section.

Pinpoint cites to relevant authorities are provided and cita-
tions to Supreme Court of Canada decisions are hyper-
linked wherever possible. The date at the top of each entry
reflects the date to which it is current. We will be striving
to update the entries every six months.

Each entry has a different author or authors. While
we’ve tried to standardize many aspects of the form and
content, we have also tried not to let the “perfect be the
enemy of the good” in order to facilitate timely publishing
and updates. In other words, high quality — not absolute
perfection — has been our goal.

And now, a few lawyerly caveats: HRLS’s Charterpedia
should not be considered an exhaustive overview of the
law. Charterpedia entries are intended to provide legal
information. They are not legal advice, nor are they
intended to be a substitute for legal advice. Charterpedia
entries do not constitute a waiver of solicitor-client privi-
lege, and do not reflect the formal views or legal positions
of the Department of Justice.

xvi David Whelan



Our goal has always been to produce a user-friendly tool
which draws the reader’s attention to the main issues that
arise under the various provisions of the Charter and the
leading case law on point. The cited case law tends to be
that of the Supreme Court of Canada, but also includes
appellate and trial level decisions where appropriate.
Because it is still intended to be a key resource for Justice
counsel and needs to be maintained in both English and
French, Justice will continue to update the Charterpedia. In
other words, it’s not a fully open and collaborative “wiki”.

Nancy Othmer
Director General and Senior General Counsel
Human Rights Law Section
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I

Guarantee of Rights and

Freedoms





1.

Section 1: Reasonable Limits

Provision

1. The Canadian Charter of Rights and Freedoms guaran-
tees the rights and freedoms set out in it subject only to
such reasonable limits prescribed by law as can be demon-
strably justified in a free and democratic society.

Similar provisions

When enacted in 1982, section 1 of the Charter represented
an innovation in human rights law, as it set out a general
framework for justifying limits on rights and freedoms
guaranteed in the Charter. There is no similar provision in
the Canadian Bill of Rights.

With respect to international instruments binding on
Canada, somewhat similar provisions may be found in the
International Covenant on Economic, Social and Cultural
Rights, which contains stand-alone limitation provisions
in Articles 4 and 5. The International Covenant on Civil
and Political Rights contains limitation provisions which
are specific to certain rights: Articles 12 (mobility rights),
14(1) (open courts), 18 (freedom of thought, conscience
and religion), 19 (freedom of expression and opinion), 21
(right of peaceful assembly) and 22 (freedom of associa-
tion).

http://laws-lois.justice.gc.ca/eng/Const/page-15.html
http://laws-lois.justice.gc.ca/eng/acts/C-12.3/page-1.html
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx


See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada but include similar provisions: the South African
Constitution’s Bill of Rights includes a very similar general
limitation clause in section 36. The European Convention
on Human Rights contains limitation clauses which are
specific to rights and freedoms guaranteed under that Con-
vention: Articles 8(2) (right to privacy), 9(2) (freedom of
thought, conscience and religion), 10(2) (right to freedom
of expression) and 11(2) (right to freedom of peaceful
assembly and right to freedom of association); that Con-
vention, however, does not contain a stand-alone limitation
provision. The United States Bill of Rights does not contain
a similar provision.

Purpose

Section 1 effects a balance between the rights of the indi-
vidual and the interests of society by permitting limits to
be placed on guaranteed rights and freedoms. ““Most mod-
ern constitutions recognize that rights are not absolute and
can be limited if this is necessary to achieve an important
objective and if the limit is appropriately tailored, or pro-
portionate.”” (Canada (Attorney General) v. JTI-Macdon-
ald Corp., [2007] 2 S.C.R. 610, at paragraph 36).

The values and principles which guide the Court in
applying section 1 include the inherent dignity of the
human person, commitment to social justice and equality,
accommodation of a wide variety of beliefs, respect for
cultural and group identity, and faith in social and political
institutions which enhance the participation of individuals
and groups in society (R. v. Oakes, [1986] 1 S.C.R. 103 at
page 136).
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https://www.gov.za/documents/constitution/chapter-2-bill-rights
http://www.echr.coe.int/pages/home.aspx?p=basictexts
http://www.echr.coe.int/pages/home.aspx?p=basictexts
https://www.archives.gov/founding-docs/bill-of-rights-transcript
http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2369/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1725/index.do


Analysis

1. General

Section 1 is engaged only after a finding has been made
that a right or freedom has been infringed.

The onus of proof under section 1 is on the person seek-
ing to justify the limit, which is generally the government
(Oakes, supra). The standard of proof is the civil standard
or balance of probabilities (Oakes, supra).

“Demonstrably justified” connotes a strong evidentiary
foundation. Cogent and persuasive evidence is generally
required (Oakes, supra). Where scientific or social science
evidence is available it will be required; however, where
such evidence is inconclusive, or does not exist and could
not be developed, reason and logic may suffice (Libman v.
Quebec (A.G.), [1997] 3 S.C.R. 569; RJR-MacDonald Inc.
v. Canada (Attorney General), [1995] 3 S.C.R. 199; Thom-
son Newspapers Co. v. Canada (A.G.), [1998] 1 S.C.R.
877; R. v. Sharpe, [2001] 1 S.C.R. 45; Harper v. Canada
(A.G.), [2004] 1 S.C.R. 827, at paragraph 77; R. v. Bryan,
[2007] 1 S.C.R. 527, at paragraphs 16-19, 29; Mounted
Police Association of Ontario v. Canada (Attorney Gen-
eral), [2015] 1 S.C.R. 3, at paragraphs 143-144). In some
contexts, where the scope of the Charter infringement is
minimal, social science evidence may not be necessary for
a section 1 justification (B.C. Freedom of Information and
Privacy Association v. British Columbia (Attorney Gen-
eral), 2017 SCC 6).
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https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2066/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1482/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/39/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/39/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1837/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/43/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/707/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/844/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/443/index.do


2. “Prescribed by law”

In order to be capable of justification under section 1, the
limit on the right or freedom must be “prescribed by law”.
The limit may be:

• either express or implied in a statute or a regulation
(R. v. Therens, [1985] 1 S.C.R. 613; R. v. Thomsen,
[1988] 1 S.C.R. 640; R. v. Orbanski; R. v. Elias
[2005] 2 S.C.R. 3);

• in a government policy, where: (1) the government
entity was authorized to enact the policy; (2) the pol-
icy sets out binding rules of general application, i.e.,
of a legislative nature, (such as rules of a regulatory
body or provisions of a collective agreement) as
opposed to those which are administrative in nature
(such as internal guidelines or interpretive aids for
government officials); (3) the policy is sufficiently
precise so as to enable people to regulate their con-
duct by it, and so as to provide guidance to those who
apply the law; (4) the policy is sufficiently accessible
to give notice to the public of the rules to which they
are subject (Greater Vancouver Transportation
Authority v. Canadian Federation of Students –
British Columbia Component, [2009] 2 S.C.R. 295,
at paragraphs 50, 65).

• a common law limit, assuming there is sufficient
government action for the Charter to apply (Therens,
supra; RWDSU v. Dolphin Delivery, [1986] 2 S.C.R.
573; R. v. Swain, [1991] 1 S.C.R. 933; Dagenais v.
Canadian Broadcasting Corporation, [1994] 3
S.C.R. 835); R. v. N.S., [2012] 3 S.C.R. 726.
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https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/56/index.do
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https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/10536/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/10536/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/753/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/317/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/317/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2345/index.do


Discretionary administrative decision-making limiting a
right or freedom was previously regarded as a limit ‘pre-
scribed by law’ under section 1, and subject to the tradi-
tional Oakes test (Slaight Communications Inc. v. David-
son, [1989] 1 S.C.R. 1038; Ross v. New Brunswick School
Board No. 15, [1996] 1 S.C.R. 825; Wynberg v. Ontario,
[2006] 82 O.R. (3d) 561 (C.A.), at paragraph 150ff). The
Court also previously held that government actions not
authorized by statute are not ‘prescribed by law’ (Little
Sisters Book and Art Emporium v. Canada (Minister of
Justice), [2000] 2 S.C.R. 1120, at paragraph 141). How-
ever, the Supreme Court revisited its jurisprudence in 2012
and concluded that when reviewing the exercise of discre-
tionary authority and its compliance with the Charter, an
administrative law-based analysis is preferred over a tra-
ditional section 1 Oakes test (Doré v. Barreau du Québec,
[2012] 1 S.C.R. 392, at paragraph 57). See also “Discre-
tionary Administrative Decision-Making” below for fur-
ther discussion.

In order to be “prescribed by law” a limit must not
be vague (see also “vagueness” under Charter section 7).
Rather, it must be precise and ascertainable; there must be
standards and criteria by which it may be determined (JTI-
Macdonald, supra, at paragraphs 77-79; Irwin Toy Ltd. v.
Quebec (Attorney General), [1989] 1 S.C.R. 927; Butler,
supra; Luscher v. Deputy Minister, Revenue Canada, Cus-
toms and Excise, [1985] 1 F.C. 85). The test is whether the
provision is so vague that it fails to provide an intelligi-
ble legal standard (R. v. Nova Scotia Pharmaceutical Soci-
ety, [1992] 2 S.C.R. 606; Irwin Toy, supra; Butler, supra).
However, it is only in rare cases that a provision will be
held to be so vague as not to qualify as a limit prescribed
by law (Nova Scotia Pharmaceutical, supra).
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https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/901/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2348/index.do
http://canlii.ca/t/1nwd6
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http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7998/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/801/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2237/index.do


3. The Oakes test

A limit on a Charter right must be “reasonable” and
“demonstrably justified.” The applicable test was origi-
nally set out in Oakes and is now well-established (see,
e.g., Egan v. Canada, [1995] 2 S.C.R. 513, at paragraph
182; Vriend v. Alberta, [1998] 1 S.C.R. 493, at paragraph
108; Canada (Attorney General) v. Hislop, [2007] 1 S.C.R.
429, at paragraph 44; JTI-Macdonald, supra, at paragraphs
35-36):

1. Is the legislative goal pressing and substantial? i.e.,
is the objective sufficiently important to justify limit-
ing a Charter right?

2. Is there proportionality between the objective and
the means used to achieve it?

The second branch of the test has three elements:

1. “Rational Connection”: the limit must be rationally
connected to the objective. It must not be arbitrary,
unfair or based on irrational considerations;

2. “Minimal Impairment”: the limit must impair the
right or freedom no more than is reasonably neces-
sary to accomplish the objective. The government
will be required to show that there are no less rights-
impairing means of achieving the objective “in a real
and substantial manner” (Carter v. Canada (Attorney
General), [2015] 1 S.C.R. 331, at paragraph 102; cit-
ing Hutterian Brethren, [2009] 2 S.C.R. 567, at para-
graph 55).

3. “Final Balancing”: “whether there is proportional-
ity between the effects of the measure that limits the
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https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/556/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14639/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2346/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2346/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1950/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1627/index.do


right and the law’s objective” [emphasis added] in
terms of the greater public good (Carter, supra, at
paragraph 122; JTI-Macdonald, supra, at paragraph
45; see also Lavoie v. Canada, [2002] 1 S.C.R. 769,
at paragraph 53).

Application of the Oakes test should not be approached in
a mechanistic fashion; rather, it should be applied flexibly,
having regard to the factual and social context of each case
(RJR-MacDonald, supra, at paragraph 63; Ross, supra;
Canadian Broadcasting Corporation v. New Brunswick
(Attorney General), [1996] 3 S.C.R. 480; Edmonton Jour-
nal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326;
Stoffman v. Vancouver General Hospital, [1990] 3 S.C.R.
483; R. v. Keegstra, [1990] 3 S.C.R. 697; R. v. Butler,
[1992] 1 S.C.R. 452; Thomson Newspapers, supra, at para-
graph 87)).

4. Pressing and substantial objective

The purpose of the law or infringing measure must be:

• of significant importance and consistent with the
principles integral to a free and democratic society
(Vriend, supra; Figueroa v. Canada (A.G.), [2003] 1
S.C.R. 912);

• the objective of the specific infringing measure or
omission, which may not always be the same as the
objective of the legislation as a whole (RJR-MacDon-
ald, supra; Vriend, supra, at paragraphs 110-11; M. v.
H., supra, at paragraph 82; Hislop, supra, at para-
graph 45);
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https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/117/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/117/index.do


• specific rather than general; overly abstract or ideal-
ized objectives are suspect. However, it may be help-
ful to articulate a broader overarching objective in
addition to narrower sub-objectives (Sauvé v. Canada
(Chief Electoral Officer), [2002] 3 S.C.R. 519; JTI-
Macdonald, supra, at paragraph 38; Health Services
and Support – Facilities Subsector Bargaining Assn.
v. British Columbia, [2007] 2 S.C.R. 391, at para-
graph 146);

• the real or actual objective (Tetreault-Gadoury v.
Canada (Employment and Immigration Commission,
[1991] 2 S.C.R. 22);

• the objective of the impugned measure at the time the
measure was adopted (R. v. Big M Drug Mart Ltd.,
[1985] 1 S.C.R. 295; R. v. Zundel, [1992] 2 S.C.R.
731 at paragraph 45). A shift in purpose is not per-
missible, but a shift in emphasis over time may be
permitted (Butler, supra, at 495-46; see also R. v.
Malmo-Levine, [2003] 3 S.C.R. 571, at paragraph
65).

Since the proportionality branch of the section 1 test is tied
to the objective, it is important to define the objective care-
fully and with precision. It cannot not be simply a descrip-
tion of the means the legislature has chosen to achieve its
purpose (R. v. K.R.J., 2016 SCC 31, at paragraph 63).

Canada’s international treaty obligations may help to
establish a pressing and substantial objective (Slaight Com-
munications, supra, at pages 1056-57; Lavoie, supra, at
paragraphs 56-58; Keegstra, supra, at page 750; Ross,
supra, at paragraph 98; R. v. Lucas, [1998] 1 S.C.R. 439, at
paragraph 50).

Laws may be found to infringe the Charter, usually
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under the section 15 (equality), where they are “underin-
clusive” — that is, where they fail to include a group that
should rationally benefit from the provision. In these cases,
there may not be a separate objective for the omission and
it should be considered as a means of furthering the objec-
tives of the specific provision in question and/or the legis-
lation as a whole (M. v. H., [1999] 2 S.C.R. 3, at paragraph
101, involving a challenge to the exclusion of same sex
couples from the definition of common law spouse under
the Ontario Family Law Act). An exception to this is where
the Charter infringement is a result of a deliberate omission
by the legislature that appears to be directly at odds with
the objective of the legislation as a whole. In such cases,
the government must advance a separate objective being
furthered by the omission (e.g., Vriend, supra, where the
claimant challenged the exclusion of “sexual orientation”
as a ground under Alberta’s human rights legislation).

Cost and/or administrative convenience alone have not
traditionally been accepted by the Supreme Court as a
pressing and substantial objective for the justification of
an infringement (Health Services, supra, at paragraph 147;
Nova Scotia (Workers’ Compensation Board) v. Martin,
[2003] 2 S.C.R. 504; Figueroa, supra; Eldridge v. British
Columbia (Attorney General), [1997] 3 S.C.R. 624; Ref-
erence re: Remuneration of Judges of the Provincial Court
of P.E.I.,[1997] 3 S.C.R. 3; Schachter v. Canada, [1992] 2
S.C.R. 679; R. v. Lee, [1989] 2 S.C.R. 1384; Singh v. Minis-
ter of Employment and Immigration, [1985] 1 S.C.R. 177).

However, in Newfoundland (Treasury Board) v. New-
foundland and Labrador Assn. of Public and Private
Employees (N.A.P.E.), [2004] 3 S.C.R. 381, the majority of
the Supreme Court held that the need to address a “fiscal
crisis” could constitute a pressing and substantial objective
under section 1. The Court suggested that, in order for the
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government to rely on this decision, the financial health of
the government as a whole would have to be in jeopardy
and cuts would have to be made to more than just programs
involving Charter-protected rights. The Court did note that
“financial considerations wrapped up with other public
policy considerations” could qualify as a pressing and sub-
stantial objective (N.A.P.E., supra, at paragraph 69). In
Figueroa, supra, the Court accepted for the purpose of the
section 1 analysis that “ensuring the cost-efficiency of the
tax credit scheme is a pressing and substantial concern”.
In Hislop, supra, the Court recognized that cost “may be
a factor” in the section 1 analysis but found there was an
absence of evidence of cost to support such an analysis.

5. Proportionality

The means used to attain the objective of a provision must
be proportional to the importance of that objective. The fol-
lowing three-step analysis is used to assess proportionality:

(i) Rational connection

The limit must be rationally connected to the objective.
The measure must not be “arbitrary, unfair or based on irra-
tional considerations”. The government must demonstrate,
on a balance of probabilities, a causal link between the
impugned measure and the pressing and substantial objec-
tive (Butler, supra; Thomson Newspapers, supra; Sharpe,
supra).

The causal relationship between the limit and the benefit
sought should be proved, where possible, by scientific evi-
dence showing that as a matter of repeated observation,
one affects the other. However, when the causal relation-
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ship is not scientifically measurable (e.g., as discussed in
Whatcott, the connection between limiting certain forms
of speech and the objective to reduce or eliminate dis-
crimination), less direct evidence based on reason or logic
may be sufficient to establish a “reasonable apprehension
of harm” (RJR-MacDonald, supra; Sharpe, supra; Butler,
supra; Harper, supra; JTI-Macdonald, supra at paragraph
41; Saskatchewan (Human Rights Commission) v. What-
cott, [2013] 1 S.C.R. 467, at paragraph 132).

The Supreme Court has described the rational connec-
tion test as “not particularly onerous” (Health Services,
supra, at paragraph 148; Little Sisters Book and Art Empo-
rium supra, at paragraph 228; Trociuk v. British Columbia
(Attorney General), [2003] 1 S.C.R. 835, at paragraph 34;
JTI-MacDonald, supra, at paragraphs 40-41).The govern-
ment need only show that it is “reasonable to suppose”
that the limit or prohibition “may further the goal, not
that it will do so” (Hutterian Brethren of Wilson Colony,
supra, at paragraph 48; see also Mounted Police Associ-
ation of Ontario v. Canada (Attorney General), supra, at
paragraphs 143-144). However, in certain cases, a more
stringent rational connection analysis has been applied
(Benner v. Canada (Secretary of State), [1997] 1 S.C.R.
358, at paragraphs 95ff.).

This step of the test does not require all applications of
an impugned law to be rationally connected to the legisla-
tive object; the Crown’s burden will be met as long as cer-
tain applications are rationally connected to the legislative
object. (R. v. Appulonappa, [2015] 3 S.C.R. 754, at para-
graph 80, citing R. v. Heywood, [1994] 3 S.C.R. 761, at
page 803).

“Vagueness” may be considered at this stage but not
overbreadth, which relates to minimal impairment (R. v.
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Morales, [1992] 3 S.C.R. 711; Nova Scotia Pharmaceuti-
cal, supra).

Where a legislatively-created presumption is at issue,
this stage does not require that the presumption be inter-
nally rational in the sense that there is a logical connection
between the presumed fact and the fact substituted by the
presumption. It is sufficient to show that the presumption is
a logical method of accomplishing the legislative objective,
and the question of internal rationality is assessed under the
third part of the proportionality test (R. v. Laba, [1994] 3
S.C.R. 965, at paragraphs 84 and 90).

(ii) Minimal impairment

The limit must impair the right or freedom “as little as
possible” (Oakes, supra). However, Parliament cannot be
held to a standard of perfection (R. v. Edwards Books and
Art Ltd., [1986] 2 S.C.R. 713). It is sufficient if the means
adopted fall within a range of reasonable options. (Sharpe,
supra; RJR-MacDonald, supra, at paragraph 160; Que-
bec (Attorney General) v. A, [2013] 1 S.C.R. 61). A gov-
ernment need not accept options which are less effective
than the one chosen (JTI-Macdonald, supra). In assess-
ing whether the alternative is less effective, the test is
not whether it satisfies the objective to exactly the same
extent or degree as the option selected by the government.
Rather, the test is whether the government can demonstrate
that among the range of reasonable alternatives available,
there is no other less rights-impairing means of achieving
the objective in a real and substantial manner (Hutterian
Brethren, supra, at paragraph 55; Carter, supra, at para-
graph 102, 118; R. v. K.R.J., supra, at paragraph 70).

The law must be carefully tailored to its objectives and
must impair the right no more than reasonably necessary,
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having regard to the practical difficulties and conflicting
tensions that must be taken into account (Sharpe, supra,
at paragraphs 95-96; see also Nova Scotia Pharmaceutical,
supra; R. v. Chaulk, [1990] 3 S.C.R. 1303; Trociuk v. B.C.
(A.G.), [2003] 1 S.C.R. 835; RJR-MacDonald, supra, at
paragraph 160). Provided there is evidence of tailoring and
the law falls within a range of reasonable alternatives, the
courts will generally show deference to the legislator (see
below for a greater discussion of deference).

Regardless of the level of deference accorded by a court,
the government must always be prepared to adduce evi-
dence as to alternative measures considered and why they
were rejected (Thomson Newspapers, supra, at paragraphs
118-119; RJR MacDonald, supra, at paragraph 160,
Charkaoui v. Canada (Citizenship and Immigration),
[2007] 1 S.C.R. 350, at paragraphs 69, 76, 86). Evidence
of consultation with affected parties may help establish that
a range of options was explored (Health Services, supra,
paragraph 157).

Reasonable accommodation analysis undertaken when
applying human rights legislation and proportionality
analysis under section 1 of the Charter are conceptually
distinct. Where the validity of a law is at stake, the appro-
priate approach is a section 1 Charter analysis based on
the Oakes test. Where a government action or administra-
tive practice is challenged, and the court is called upon
to fashion an individual remedy under subsection 24(1) of
the Charter rather than striking down a law under section
52 of the Constitution Act, 1982, the case law on the duty
to accommodate may be helpful ““to explain the burden
resulting from the minimal impairment test with respect
to a particular individual.”” (Hutterian Brethren, supra,
clarifying the Court’s approach in Multani v. Commission
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scolaire Marguerite-Bourgeoys, [2006] 1 S.C.R. 256 and
Eldridge, supra).

In determining whether a scheme is reasonably mini-
mally impairing, courts may look to what other countries
and provincial/territorial governments are doing (Carter,
supra, at paragraphs 103-104; JTI-MacDonald, supra, at
paragraph 138; Charkaoui, supra, at paragraphs 81-84;
Lavoie, supra, at paragraphs 66-67). However, courts must
be alive to the distinctive regimes and the constitutional
responsibility of each province to legislate for its popula-
tion, see: Québec (AG) v. A, supra, at paragraphs 442-43,
and 449). In addition, courts may look to international
treaties to which Canada is a party (; JTI-Macdonald,
supra, at paragraph 10; Whatcott, supra, at paragraph 67).

(iii) Proportionality or final balancing

The final stage of Oakes allows for a broader assessment
of whether the benefits of the impugned law in terms of the
greater public good are worth the cost of the rights limi-
tation (R. v. K.R.J., supra, at paragraph 77, citing Carter,
supra, at paragraph 122). The first three stages of Oakes
are anchored in an assessment of the law’s purpose. Only
the fourth branch takes full account of the severity of the
deleterious effects of a measure on individuals or groups
(Hutterian Bretheren, supra, at paragraph 76).

““This inquiry focuses on the practical impact of the law.
What benefits will the measure yield in terms of the col-
lective good sought to be achieved? How important is the
limitation on the right? When one is weighed against the
other, is the limitation justified?”” (JTI-MacDonald, supra,
at paragraph 45; see also Lavoie, supra; Dagenais, supra).
The effects of the limit must be proportional to the objec-
tive; the more serious the deleterious impact on the rights
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in question, the more important the objective must be. In
addition, where the means will not fully or nearly fully
achieve the objective, the salutary effects of the measure
must outweigh the deleterious effects as measured against
the values underlying the Charter (Dagenais, supra; Laba,
supra; Thomson Newspapers, supra). See Oakes, supra, at
page 136 (and cited earlier) for examples of values under-
lying the Charter.

It has been rare for a section 1 defence to fail at the final
balancing stage; prior to the recent decision in R. v. K.R.J.,
supra, only one Supreme Court case has been lost on this
basis (New Brunswick (Minister of Health and Commu-
nity Services) v. G. (J.), [1999] 3 S.C.R. 46). Some past
jurisprudence has, however, reaffirmed the importance of
final balancing (JTI-MacDonald, supra, at paragraph 46;
Hutterian Bretheren, supra, at paragraphs 72-78).

6. Context and deference

The Supreme Court has repeatedly emphasized that the
specific factual and social context of a case plays a key
role in justifying a limitation on a Charter right under sec-
tion 1 (Thomson Newspapers, supra, at paragraph 87; RJR-
MacDonald, supra, at paragraph 63).

Some factors support greater deference:

• Greater deference is appropriate where the legislature
has greater institutional competence (M. v. H., supra,
at paragraph 78). For example, where the limit arises
from complex policy decisions involving the assess-
ment of conflicting social science evidence, compet-
ing interests, demands on resources and the
protection of vulnerable groups (Irwin Toy, supra, at
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page 993; JTI-MacDonald, supra, at paragraphs 41,
43; Carter, supra, at paragraph 98), where there is
room to debate what will work and what will not
(Whatcott, supra, at paragraph 78), or where the limit
is a complex regulatory response to a difficult social
problem (Hutterian Brethren, supra, at paragraphs
35, 37, 53; Carter, supra, at paragraph 97.

• It is also appropriate in “polycentric” situations: situ-
ations which involve a large number of interlocking
and interacting interests and considerations (McKin-
ney, supra, at page 229; Pushpanathan v. Canada
(Minister of Citizenship and Immigration), [1998] 1
S.C.R. 982). Is the limit part of a complex web of
rules, a change in any one of which would likely
cause significant ramifications over a broad spectrum
of social and economic policy (McKinney, supra)?

• Claims necessitating high government expenditures,
e.g., social benefits (Eldridge, supra, at paragraph 85;
Egan, supra) also can support greater deference.
While financial considerations alone are usually
insufficient to justify a Charter infringement
(Schachter, supra, at page 709) they are relevant to
determining the standard of deference (Reference re:
Remuneration of Judges, supra at paragraph 283;
Krock v. Canada, [2001] F.C.J. No. 896 (F.C.A.), at
paragraph 11).

Certain contexts do not support arguments for deference:

• judge-made common law rules (Swain, supra);

• government incrementalism – the notion that govern-
ment ought to be accorded time to amend discrimina-
tory legislation – is generally an inappropriate
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justification for Charter violations (Vriend, supra, at
paragraph 122; M. v. H., supra, at paragraph 128);

The nature of certain rights makes deference inappropriate:

• In general, deference will be inappropriate the crimi-
nal law context, where “the government is the singu-
lar antagonist of the individual whose right has been
infringed” rather than reconciling the claims of com-
peting groups (Irwin Toy, supra, at 994; R. v. Laba,
supra (paragraph 11(d)); Lavallee, Rackel and Heintz
v. Canada (A.G.), [2002] 3 S.C.R. 209 (section 8));
however, when the prosecution of a regulatory
offence is at issue, some deference is warranted
(Wholesale Travel Group Inc. v. The Queen, [1991] 3
S.C.R. 154); R. v. Cooper [2005] B.C.J. No. 986
(B.C.C.A.) (QL), paragraph 22 (leave to appeal to
SCC denied [2005] S.C.C.A. No. 321)).

• Deference is inappropriate in the case of infringe-
ments of section 3 as this Charter provision protects
“core democratic rights” which “do not fall within a
‘range of acceptable alternatives’ among which Par-
liament may pick and choose at its discretion”
(Sauvé, supra, at paragraph 13).

• The rights protected by section 7 are “basic to our
conception of a free and democratic society” and vio-
lations of the principles of fundamental justice are
therefore difficult to justify (Charkaoui, supra, at
paragraph 66; Chaoulli v. Quebec (Attorney Gen-
eral), [2005] 1 S.C.R. 791, at paragraph 155). How-
ever, in two recent decisions, the Supreme Court has
indicated that that there may be more room to justify
an infringement of section 7 under section 1 where
the government can point to an important public good
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or competing social interests that are themselves pro-
tected by the Charter as justification for the infringe-
ment (see Carter v Canada (Attorney General),
supra, at paragraph 95 and Canada (Attorney Gen-
eral) v. Bedford, [2013] 3 S.C.R. 1101, at paragraphs
124-129). A recent appellate decision has applied a
section 1 justification in the case of a section 7
infringement (R. v. Michaud, 2015 ONCA 585, leave
to appeal to the SCC refused, 2016 CarswellOnt
7197)

• It is difficult to justify upholding provisions as rea-
sonable where those provisions have been found to
authorize unreasonable searches under section 8
(Canada (Attorney General) v. Federation of Law
Societies of Canada, [2015] 1 S.C.R. 401, at para-
graph 58, citing Lavallee, at paragraph 46).

• An infringement of judicial independence under para-
graph 11(d) of the Charter ““can only be justified
where there are ‘dire and exceptional financial emer-
gencies caused by extraordinary circumstances such
as the outbreak of war or imminent bankruptcy’””
(Conférence des juges de paix magistrats du Québec
v Quebec (Attorney General), 2016 SCC 39, at para-
graph 97, citing Mackin v New Brunswick (Minister
of Finance), [2002] 1 SCR 405, at paragraph 73).

• While it is, in principle, possible to justify an
infringement of section 12 under section 1 of the
Charter, the Supreme Court has indicated that such a
justification would be difficult (R. v. Nur, [2015] 1
S.C.R. 773, at paragraph 111).

The fact that a law represents Parliament’s response to an
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SCC decision does not militate for or against deference
(JTI-Macdonald, supra, at paragraph 11).

Contextual factors are generally considered throughout
the section 1 analysis, at whichever step is appropriate
in the circumstances, though particularly at the rational
connection and minimal impairment stages (see, e.g., JTI-
MacDonald, supra, at paragraphs 41, 43). However, note
that there is a series of cases in which Bastarache J. con-
sidered, as a separate analysis preceding the Oakes test, a
relatively formal series of four contextual factors intended
to determine the appropriate level of deference in the case:
the nature of the harm and the inability to measure it,
the vulnerability of the group the government seeks to -
protect, the group’s subjective apprehension of the harm,
and the nature of the infringed activity (Thomson Newspa-
pers, supra; Harper, supra; R. v. Bryan, [2007] 1 S.C.R.
527). Although Bastarache J. wrote for the majority in both
Thomson Newspapers and Harper, more recent decisions
by the Court have not followed this approach.

7. Discretionary administrative

decision-making

In terms of how to review discretionary administrative
decisions for compliance with the Charter, the SCC
recently developed a new test (Doré, supra; affirmed in
Loyola High School v Quebec (Attorney General), [2015]
1 SCR 613). Because some aspects of the traditional Oakes
analysis are “poorly suited” to the review of discretionary
administrative decision-making (e.g., it is conceptually dif-
ficult to identify what the pressing and substantial objective
of an administrative decision is, or who would have the
burden of defining and defending it – see paragraphs
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37-38), the Court adopted a two-step test that is nonethe-
less informed by aspects of the Oakes framework.

First, when exercising administrative discretion, a deci-
sion-maker must consider the relevant statutory objectives.
Second, the decision-maker must consider how the “Char-
ter value” at play can best be protected in light of the
statutory objectives. This second step requires the deci-
sion-maker to balance the severity of the interference with
the Charter protection against the statutory objectives
(Doré, supra at paragraphs 55-57). The second step
appears to be similar to the minimal impairment and over-
all proportionality / final balancing steps of the Oakes test.

On judicial review, the applicable standard of review
will depend on an application of the principles in Dunsmuir
v. New Brunswick, [2008] 1 S.C.R. 190 (Doré, supra, at
paragraphs 43-45). Where reasonableness is the appropri-
ate standard of review, the decision will be found to be rea-
sonable if it reflects a proportionate balancing of the Char-
ter protections at issue, in light of the nature of the deci-
sion, the statutory context and the particular facts (Doré,
supra, at paragraph 58).

8. Evidence under section 1

The onus of proving a section 1 justification rests with
the government, and the government should be prepared to
adduce appropriate evidence. It should, therefore, engage
in careful planning and record keeping. Given that the pur-
pose of the limit must be the purpose at the time at which
it is implemented (see discussion of “shifting purpose”
above), the groundwork for a section 1 justification should
be laid during the process of policy development. While
the purpose should usually be obvious from the text of the
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legislation itself, it is often useful to have supporting evi-
dence as well. This means that the development of pol-
icy must be carefully documented and prepared in a form
that will later be appropriate for introduction as evidence
in court. The documentation will also be useful to assist in
the passage of the legislation through the House. In addi-
tion, there should be continued monitoring of the legisla-
tive initiative to ensure that the purpose remains important
and to enable the supplementing of the original evidence.
Although in some cases the pressing and substantial objec-
tive of the legislation and an impugned provision may
be deduced from the legislation itself, in other cases evi-
dence will be required (Hislop, supra, at paragraph 49; see
also Bryan, supra, at paragraphs 32-34 (holding that some
objectives can be accepted on the basis of an assertion)).

Similarly, the preparation of evidence as to rational con-
nection and minimal impairment should begin at the policy
development stage and continue throughout the life of the
legislative provision. At the rational connection stage
“some evidence” may suffice, provided logic and reason
support the existence of a connection (Bryan, supra, at
paragraph 41). As indicated above, to establish minimal
impairment there should be evidence available of alterna-
tive measures that were considered and rejected, and why
(Thomson Newspapers, supra, at paragraphs 118-119; RJR
MacDonald, supra, at paragraphs 160 and 163; Charkaoui,
supra, at paragraphs 69, 76, 86). Finally, evidence of pro-
portionality may require continued monitoring to deter-
mine the actual negative and positive effects of the legisla-
tive provision.

In order for legislation to be effectively defended, it is
important that the evidence be available in a form which
can be made public.
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The following types of evidence may be useful in
mounting a section 1 justification:

• Hansard (R. v. K.R.J., supra; R. v. Morgentaler,
[1993] 3 S.C.R. 463; see British Columbia Teachers’
Federation v. Attorney General of British Columbia,
2008 BCSC 1699, at paragraphs 42-64, for a review
of the law on the use of legislative history in Charter
litigation);

• Legislative preambles (Lucas, supra);

• Reports of a Parliamentary committee, commission
of inquiry or law reform commission (Keegstra,
supra; M. v. H., supra; Harper, supra);

• Ministerial speeches (Irwin Toy, supra);

• For regulations, the Regulatory Impact Analysis
Statement (RIAS) from the Canada Gazette (Note:
while this was not part of a section 1 analysis, in
RJR-MacDonald, supra the Court noted that an RIAS
could be used to establish government’s intent in
enacting legislation);

• Social science studies and statistics (R. v. K.R.J.,
supra);

• Witness testimony (government personnel, experts,
historians) (Bryan, supra; Newfoundland (Treasury
Board) v Newfoundland and Labrador Assn. of Pub-
lic and Private Employees (N.A.P.E.), supra);

• Opinion polls (Bryan, supra);

• Empirical research, where practicable (Mounted
Police Association of Ontario v. Canada (Attorney
General), supra, at paragraphs 144, 147).
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II

Fundamental Freedoms





2.

Section 2(a): Freedom of Religion

Provision

2. Everyone has the following fundamental freedoms
a. freedom of conscience and religion.

Similar provisions

Similar provisions may be found in the following Canadian
laws and international instruments legally binding on
Canada: paragraph 1(c) of the Canadian Bill of Rights, arti-
cle 18 of the International Covenant on Civil and Politi-
cal Rights, article 14 of the Convention on the Rights of the
Child, article 3 of the American Declaration of the Rights
and Duties of Man. The Canadian Human Rights Act pro-
hibits discrimination on the ground of religion as does sec-
tion 15 of the Charter.

See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada but include Similar provisions: article 18 of the
Universal Declaration of Human Rights, article 12 of the
American Convention on Human Rights, article 9 of the
European Convention for the Protection of Human Rights
and Fundamental Freedoms, and the First Amendment to
the Constitution of the United States of America.

http://laws-lois.justice.gc.ca/eng/acts/C-12.3/page-1.html
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx
https://www.cidh.oas.org/basicos/english/basic2.american%20declaration.htm
https://www.cidh.oas.org/basicos/english/basic2.american%20declaration.htm
http://laws-lois.justice.gc.ca/eng/acts/h-6/
http://www.un.org/en/universal-declaration-human-rights/
http://www.oas.org/juridico/english/treaties/b-32.html
http://www.echr.coe.int/pages/home.aspx?p=basictexts
http://www.echr.coe.int/pages/home.aspx?p=basictexts
https://www.archives.gov/founding-docs/constitution-transcript


Purpose

The purpose of paragraph 2(a) is to prevent interference
with profoundly held personal beliefs that govern one’s
perception of oneself, humankind, nature, and, in some
cases, a higher or different order of being (R. v. Edwards
Books and Art Ltd., [1986] 2 S.C.R. 713, at page 759; R.
v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295 at page
346; Syndicat Northcrest v. Amselem, [2004] 2 S.C.R. 551
at paragraph 41; Alberta v. Hutterian Brethren of Wilson
Colony, [2009] 2 S.C.R. 567 at paragraph 32).

Analysis

1. Freedom of religion

General

The Supreme Court has interpreted paragraph 2(a) broadly
with a stated preference for leaving competing state inter-
ests to be reconciled under section 1 rather than formu-
lating internal limits to the scope of freedom of religion
(Ross v. New Brunswick School District No. 15, [1996] 1
S.C.R. 825 at paragraph 73; see also Reference re Same-Sex
Marriage, [2004] 3 S.C.R. 698 at paragraph 53). Section
1 is considered a more flexible tool for balancing com-
peting rights (B. (R.) v. Children’s Aid Society of Metro-
politan Toronto, [1995] 1 S.C.R. 315 at pages 383-384;
see also Multani v. Commission scolaire Marguerite-Bour-
geoys, [2006] 1 S.C.R. 256 at paragraphs 26-30). In spite
of the guarantee’s broad scope, however, the Court has also
set certain limits, stating that “the freedom to hold beliefs is
broader than the freedom to act on them” (Trinity Western
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University v. British Columbia College of Teachers, [2001]
1 S.C.R. 772 at paragraph 36; B.(R.) supra at paragraphs
107 and 226).

In Ktunaxa Nation v. British Columbia (Forests, Lands
and Natural Resource Operations), 2017 SCC 54, at para-
graphs 71-72, a majority of the SCC held that an Indige-
nous spiritual freedom claim to the protection of a sacred
mountain valley site from a proposed ski resort develop-
ment did not fall within the scope of paragraph 2(a), which
does not protect the object of beliefs or the spiritual focal
point of worship and the subjective meaning derived from
them.

Freedom of religion has been defined as ““the right to
entertain such religious beliefs as a person chooses, the
right to declare religious beliefs openly and without fear
of hindrance or reprisal, and the right to manifest religious
belief by worship and practise or by teaching and dissem-
ination”” (Big M, supra at page 336, Ross, supra at para-
graph 72; Amselem, supra at paragraph 40; Reference re
Same-Sex Marriage, supra at paragraph 57; Multani, supra
at paragraph 32; Bruker v. Marcovitz, [2007] 3 S.C.R. 607
at paragraph 71; Ktunaxa, supra at paragraph 63). The term
“religion” has not been specifically defined, although the
Supreme Court has stated that beliefs or practices rooted in
secularism are not protected by the guarantee of freedom
of religion and, further, that “religion” typically involves: a
particular and comprehensive system of faith and worship;
a belief in a divine, superhuman or controlling power; and/
or a personal conviction or belief that fosters a connection
with the divine or with the subject or object of that spir-
itual faith (Amselem, supra at paragraph 39). Note, how-
ever, that the Court has also stated that the rights of athe-
ists, agnostics, skeptics and the unconcerned are equally
protected by paragraph 2(a) (Hutterian Brethren, supra at
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paragraph 90; Mouvement laïque québecois v. Saguenay
(City), [2015] 2 S.C.R. 3 at paragraph 70).

Freedom of religion comprises both an individual aspect
and a collective aspect (Loyola High School v. Quebec
(Attorney General), [2015] 1 S.C.R. 613; Ktunaxa, supra at
paragraph 74; Hutterian Brethren, supra at paragraph 182,
per LeBel J). Recognizing the linkages between religious
belief and its manifestation through “communal institu-
tions and traditions”, the Court has found that “measures
that undermine the character of lawful religious institutions
and disrupt the vitality of religious communities represent
a profound interference with religious freedom” (Loyola
High School, supra at paragraph 67).

The question of whether corporations and other entities
can claim the right to freedom of religion remains open
(see Loyola, supra, where the majority found it unneces-
sary to decide this issue, while the minority found that reli-
gious organizations, not corporations writ large, hold para-
graph 2(a) rights). While a corporation’s ability to claim
paragraph 2(a) rights remain unclear, a corporation can
challenge the constitutionality of a law under which it is
being prosecuted on the basis that the law infringes an
individual’s freedom of religion (Big M, supra at pages
314-315). For more about standing to bring Charter claims,
see the subsection 52(1).

The meaning of secularism has also been addressed by
the Supreme Court. According to the Court, the concept of
secularism rules out any attempt to use the religious views
of one part of the community to exclude from consideration
the values of other members of the community. A require-
ment of secularism implies equal recognition and respect
to all members of a community. Religious views that deny
equal recognition and respect to the members of a minority
group cannot be used to exclude the concerns of the minor-
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ity group (Chamberlain v. Surrey School District No. 36,
[2002] 4 S.C.R. 710 at paragraph 19).

Secularism is closely linked to the notion of “state neu-
trality” in respect of religion, which the Supreme Court has
articulated as follows:

[…] following a realistic and non-absolutist approach, state
neutrality is assured when the state neither favours nor hin-
ders any particular religious belief, that is, when it shows
respect for all postures towards religion, including that of
having no religious beliefs whatsoever, while taking into
account the competing constitutional rights of the individu-
als affected. (S.L. v. Commission scolaire des Chênes, [2012]
1 S.C.R. 235 at paragraph 32; see also Loyola, supra at para-
graphs 43-45)

A breach of a duty of state neutrality must be established
by proving that the state is professing, adopting or favour-
ing one belief to the exclusion of all others and that the
exclusion has resulted in interference with the com-
plainant’s freedom of conscience or religion (Saguenay,
supra at paragraph 83). While the state cannot favour one
religious view to the expense of others, the duty of neutral-
ity does not require it to entirely abstain from celebrating
and preserving its religious heritage (Saguenay, at para-
graphs 87 and 116).

Such neutrality is consistent with promoting diversity in
a multicultural society as enshrined in section 27 of the
Charter and with a democratic imperative that requires the
state to encourage everyone to participate freely in public
life regardless of their beliefs (Saguenay, at paragraph 74).
The reference to the supremacy of God in the preamble of
the Charter cannot be relied on to reduce the scope of free-
dom religion and authorize the state to consciously profess
a theistic faith (Saguenay, at paragraphs 147-48).
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Secularism in the Canadian context has not been held to
mean that religion has no place in the public sphere. For
example, in R. v. N.S., the majority of the Supreme Court
concluded that a secular response that requires individuals
to “park their religion at the courtroom door” (e.g., always
remove the full niqab face veil before testifying in criminal
proceedings), is inconsistent with Canadian jurisprudence
and “our tradition of requiring state institutions and actors
to accommodate sincerely held religious beliefs insofar as
possible”, and risks limiting freedom of religion where no
limit can be justified (R. v. N.S., [2012] 3 S.C.R. 726, at
paragraphs 2, 31, 50-56; see also Chamberlain, supra, at
paragraph 19).

Analytical framework

The Supreme Court has adopted the following test for
determining whether there has been an infringement of
paragraph 2(a) (Hutterian Brethren, supra at paragraph 32;
Amselem, supra at paragraphs 56-57; Multani, supra at
paragraph 34):

An infringement of paragraph 2(a) of the Charter will be
made out where:

1. the claimant sincerely believes in a belief or prac-
tice that has a nexus with religion; and

2. the impugned measure interferes with
the claimant’s ability to act in accordance with his or
her religious beliefs in a manner that is more than
trivial or insubstantial.

(i) Nature of the belief or practice

Under the first step, as stated above, freedom of religion
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will only be triggered where the claimant shows that he
or she has a sincere practice or belief that has a nexus
with religion, ““which calls for a particular line of conduct,
either by being objectively or subjectively obligatory or
customary, or by, in general, subjectively engendering a
personal connection with the divine or with the subject or
object of an individual’s spiritual faith”” (Amselem, supra
at paragraph 56).

Sincerity of belief is a question of fact. To establish sin-
cerity, an individual must show that he or she sincerely
believes that a certain belief or practice is required by his or
her religion. The religious belief must be asserted in good
faith and must not be fictitious, capricious or an artifice. In
assessing the sincerity of the belief, a court will take into
account, inter alia, the credibility of the testimony of the
person asserting the particular belief and the consistency of
the belief with his or her other current religious practices
(Multani, supra at paragraph 35; Amselem, supra at para-
graphs 52-53). It is the sincerity of the belief at the time
of the interference, not its strength or absolute consistency
over time, that is relevant at this stage of the analysis (N.S.,
supra, at paragraph 13).

The Court does not want to engage in theological
debates when examining the practice or belief in question.
The practice or belief in question need not be required
by official religious dogma nor need it be in conformity
with the position of religious officials. Freedom of religion
extends beyond obligatory doctrine to voluntary expres-
sions of faith and is not restricted to major and recogniz-
able religions (Amselem, supra at paragraphs 46-50, 53,
and 56). A protected religious practice need not be part of
an established belief system or even a belief shared by oth-
ers. An individual need only demonstrate a sincere belief
that the practice is of religious significance to him or her
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(Little v. R., 2009 NBCA 53, leave to appeal dismissed
[2009] S.C.C.A. No. 417 at paragraph 7). It is not appro-
priate to adduce expert evidence showing sincerity or lack
thereof (Amselem, supra at paragraph 54).

Assuming the sincerity of an asserted religious belief,
it is not then open to the court to question its validity. It
is sufficient to trigger constitutional scrutiny if the effect
of the impugned act or provision interferes with an indi-
vidual’s religious activities or convictions (Ross, supra at
paragraph 71; R. v. Jones, [1986] 2 S.C.R. 284 at page
295).

In Ktunaxa, supra at paragraphs 71-72, a majority of
the SCC declined to extend the scope of psragraph 2(a) to
include the protection of the object of beliefs or the spiri-
tual focus of worship, and the subjective meaning derived
from them, on the basis that it would put the contents
and merits of deeply held personal beliefs under judicial
scrutiny, contrary to Amselem, supra.

(ii) Nature of the interference

All coercive burdens on the exercise of religious beliefs are
potentially within the ambit of paragraph 2(a), whether a
coercive burden is direct or indirect, intentional or uninten-
tional, foreseeable or unforeseeable and may also include
psychological pressure (Edwards Books, supra at para-
graph 96; Zylberberg et al. v. Sudbury Board of Education
(1988), 52 D.L.R. (4th) 577 (Ont. C.A.) at paragraph 38;
Freitag v. Penetenguishene (Town) (1999), 179 D.L.R.
(4th) 150 (Ont. C.A.)). Directly compelling religious belief
or practice clearly infringes paragraph 2(a) as compelling
religious practice deprives the individual of the fundamen-
tal right to choose his or her mode of religious experience,
or lack thereof (Hutterian Brethren, supra at paragraph 92).
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Religious freedom is also inevitably abridged by legisla-
tion which has the effect of impeding conduct integral to
the practice of a person’s religion (Edwards Books, supra
at paragraph 99).

However, the Constitution shelters individuals and
groups only to the extent that religious beliefs or conduct
might reasonably or actually be threatened. Claimants must
provide objective proof of interference, not just cite sub-
jective belief of interference (S.L., supra, at paragraphs 2
and 24). Not every effect of legislation on religious beliefs
or practices is offensive to the guarantee of freedom of
religion. Paragraph 2(a) does not require the legislature to
refrain from imposing any burdens on the practice of reli-
gion. Legislative or administrative action whose effect on
religion is trivial or insubstantial is not a breach of free-
dom of religion, yet there is no requirement to demonstrate
actual harm, only that the freedom is infringed (Ross, supra
at page 870; Edwards Books, supra at page 759; Roach v.
Canada (Min. of State for Multiculturalism & Citizenship),
[1994] 2 F.C. 406 (C.A.); Zylberberg, supra at paragraph
41; Veffer v. Canada (Minister of Foreign Affairs), [2008] 1
F.C.R. 641 at paragraph 33; Little (N.B.C.A.) supra at para-
graph 17). Trivial or insubstantial interference has been
described as interference that does not threaten actual reli-
gious beliefs or conduct (Hutterian Brethren, supra at para-
graph 32). The oath to the Queen, as a requirement of
becoming a Canadian citizen, has been found to be secular,
and thus not to constitute a more than trivial or insubstan-
tial interference with the sincerely held religious beliefs
of non-Anglicans (McAteer v. Canada (Attorney General),
2014 ONCA 578, leave to appeal dismissed [2014]
S.C.C.A. No. 444).

It is unclear whether the effect of any breach of the
state’s duty of religious neutrality could be considered triv-
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ial or insubstantial so as not to unjustifiably limit freedom
of religion (see Saguenay, supra).

The state is normally under no duty under paragraph 2(a)
to take affirmative action to eliminate the natural costs of
religious practices or to otherwise provide positive assis-
tance such as public funding. The Charter guarantees free-
dom of religion, but does not indemnify practitioners
against all costs incident to the practice of religion
(Edwards Books, supra at paragraphs 97 and 114; Hut-
terian Brethren, supra at paragraph 95). Accommodation
or differential treatment may be necessary, nonetheless, to
avoid indirect coercion arising from state action (Edwards
Books, supra). Note also that several Supreme Court jus-
tices have suggested that, in exceptional circumstances,
positive government action may be required to make the
right to freedom of religion meaningful, according to the
test set out in Dunmore v. Ontario (Attorney General),
[2001] 3 S.C.R. 1016 (see the dissenting judgment in Con-
grégation des témoins de Jéhovah de St-Jérôme-Lafontaine
v. Lafontaine (Village), [2004] 2 S.C.R. 650, at paragraphs
73-79).

Selected issues in respect of freedom of religion

(i) Freedom from conformity to religious dogma

Freedom from conformity to religious dogma (freedom to
express and manifest religious non-belief and the freedom
to refuse to participate in religious practice) is not nec-
essarily impaired by legislation with a secular inspiration
which requires conduct consistent with the tenets of a reli-
gion. Such legislation might, however, limit the freedom of
conscience and religion of persons whose conduct is gov-
erned by an intention to express or manifest their non-con-
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formity with religious doctrine (Edwards Books, supra at
paragraph 101).

Although paragraph 2(a) of the Charter is not infringed
merely because education may be consistent with the reli-
gious beliefs held by a majority of Canadians, teaching stu-
dents Christian doctrine as if it were the exclusive means
through which to develop moral thinking and behaviour
amounts to religious coercion in the classroom (Canadian
Civil Liberties Assn. v. Ontario (1990), 71 O.R. (2d) 341
(C.A.) at paragraph 57; Zylberberg (Ont. C.A.), supra). At
the same time, requiring a religious school to teach its own
religion from a neutral perspective has been found to seri-
ously impair the religious freedom of the school’s commu-
nity members (Loyola, supra.)

Government may not coerce individuals into affirming a
specific religious belief or to manifest a specific religious
practice for a sectarian purpose. Government may not com-
pel individuals to perform or abstain from performing oth-
erwise harmless acts because of the religious significance
of those acts to others (Big M, supra at pages 347, 350).
But the right not to believe is not infringed by a criminal
offence that is rooted in a moral principle developed within
a religious tradition (Edwards Books, supra at pages
760-761). A person’s belief in the religious aspect of a soci-
etal institution does not free that person from an obligation
to comply with the civil aspect (Jones, supra at page 313;
Baxter v. Baxter (1983), 45 O.R. (2d) 348 (H.C.) at para-
graph 13).

A requirement to apply to a school board for a religious
exemption from mandatory school attendance in order to
attend a private religious school or to receive instruction at
home does not offend paragraph 2(a); it accommodates it
(Jones, supra at page 312). Similar reasoning applies to a
law allowing businesses to close on days other than Sun-
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day for religious reasons (Edwards Books, supra at pages
779-780; Peel (Regional Municipality) v. Great Atlantic
& Pacific Co. of Canada Ltd. (1991), 78 D.L.R.(4th) 333
(Ont. C.A.) at paragraph 31).

Permitting exemptions to a religious requirement can
still, however, result in an infringement of paragraph 2(a)
by in effect compelling a religious statement by those seek-
ing an exemption or due to peer pressure which might
militate against seeking an exemption (Zylberberg (Ont.
C.A.), supra at paragraphs 36-38; Canadian Civil Liberties
Association (Ont. C.A.), supra; Freitag (Ont. C.A.), supra;
Saguenay, supra at paragraphs 120-123).

(ii) Competing individual rights

While it appears to be clearly established that paragraph
2(a) shall be interpreted broadly with competing state inter-
ests to be resolved at the section 1 stage, there is still an
ongoing question as to whether there are any internal limits
to paragraph 2(a) in the event that an individual’s religious
freedom comes into conflict with the rights and freedoms
of others (very often the equality rights of other individu-
als). The Supreme Court has stated on many occasions that
freedom of religion can be limited where it interferes with
the fundamental rights of others (Ross, supra at paragraph
72; B.(R.),supra at page 385; Big M, supra at page 337;
Amselem, supra at paragraph 62) and has further postulated
that when individual rights come into conflict, the conflict
ought to be resolved through the proper delineation of the
rights and values involved (Trinity Western, supra at para-
graphs 29-31; Reference re Same-Sex Marriage, supra at
paragraphs 50, 52; B.(R), supra at paragraph 226. See also
R. v. N.S., supra wherein the Supreme Court applied the
Dagenais/Mentuck analysis for resolving conflicts between
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individual rights that arise in respect of the common law
to reconcile freedom of religion with the right to make full
answer and defence in a criminal proceeding.

The above jurisprudence suggests that, in certain cir-
cumstances, the scope of paragraph 2(a) could be limited
where the individual rights of others are implicated. See,
for contrast, however, Multani, supra at paragraphs 26-30
wherein the Supreme Court suggests that all rights conflicts
are best resolved under section 1. See also Saskatchewan
(Human Rights Commission) v. Whatcott, 2013 SCC 11, at
paragraph 154, where the Court held that paragraph 2(a)
protection, like paragraph 2(b), should be extended broadly
rather than imposing internal limits to its scope and that
competing rights should generally be considered under sec-
tion 1. See also Marriage Commissioners Appointed Under
The Marriage Act (Re) 2011 SKCA 3 at paragraphs 57-58.

It is expected that the Supreme Court will consider the
question of religious freedom conflicting with the rights of
others in the upcoming appeal of the B.C. Court of Appeal
decision in Trinity Western University v. The Law Society
of British Columbia, 2016 BCCA 423, and of the Ontario
Court of Appeal decision in Trinity Western University v.
Law Society of Upper Canada, 2016 ONCA 518. The two
cases, which will be heard together, deal with the refusal of
the regulatory bodies to accredit a new law school at Trin-
ity Western University, a Christian post-secondary insti-
tution that requires its students to pledge to refrain from
sexual activity outside of marriage between a man and a
woman. Taking into account the impacts on the freedom of
religion of the applicants and on the equality rights of the
LGBTQ community, the British Columbia Court of Appeal
and Ontario Court of Appeal reached opposing conclusions
about the reasonableness of the decision not to accredit the
law school.
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State compliance with its duty of neutrality does not
entail a reconciliation of rights. The state does not have
a freedom to believe or to manifest belief. However, the
Court has stated that the same restrictions do not apply to
the exercise by state officials of their own freedom of con-
science and religion when they are not acting in an official
capacity (Saguenay, supra at paragraph 119).

(iii) Religious communications

Since there is no prima facie privilege for religious com-
munications at common law, a case-by-case application
of the Wigmore criteria will allow courts to determine
whether an individual’s freedom of religion will be imper-
illed by the admission of evidence, and paragraph 2(a)
and section 27 of the Charter require a non-denominational
approach in this regard (R. v. Gruenke, [1991] 3 S.C.R.
263, at pages 289-291).

(iv) Best interests of the child

Parents have the right to rear their children according to
their religious beliefs, including choosing religious edu-
cation and choosing medical and other treatments (B.(R.),
supra at paragraph 105; P.(D.) v. S.(C.), [1993] 4 S.C.R.
141; Jones, supra at page 296). However, such activities
can and must be restricted when they are against the child’s
best interests (B.(R)., supra at page 383). Further, the exer-
cise of discretionary powers in a custody application that
are based solely on the best interests of the child can pre-
vent the imposition of religious views of the non-custodial
parent on the child (Young v. Young, [1993] 4 S.C.R. 3 at
pages 94, 122; P.(D.) v. S.(C.), supra at page 182).

When the “best interests of the child” standard, as pro-
vided in child protection legislation, is applied in a way
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that takes into increasingly serious account the young per-
son’s views in accordance with his or her maturity in a
given medical treatment case (and allows the young person
to lead evidence showing mature medical decisional capac-
ity), the legislative scheme is neither arbitrary, discrimina-
tory, nor violative of religious freedom (A.C. v. Manitoba
(Director of Child and Family Services), [2009] 2 S.C.R.
181 at paragraphs 98 and 115).

With respect to education, while parents have the right to
pass on their religious beliefs to their children, ““the early
exposure of children to realities that differ from those in
their immediate family environment is a fact of life in soci-
ety. The suggestion that exposing children to a variety of
religious facts in itself infringes their religious freedom or
that of their parents amounts to a rejection of the multicul-
tural reality of Canadian society and ignores [in this case]
the Quebec government’s obligations with regard to public
education.”” (S.L., supra, at paragraph 40; See also Loyola,
supra at paragraph 71).

(v) Income taxes

The non-filing of annual returns, like the non-payment of
taxes, does not qualify as a religious practice nor has it
become the tenet of any religious faith. Further, the filing
of annual income tax returns, like the payment of taxes,
cannot reasonably be regarded as an expression of support
for a particular government expenditure or policy so as to
offend a claimant’s Charter right to freedom of religion and
conscience (Little (N.B.C.A.), supra at paragraphs 10 and
17).
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2. Freedom of conscience

While the Supreme Court has not given much considera-
tion to freedom of conscience, it has noted that this aspect
of paragraph 2(a) includes the right not to have a religious
basis for one’s conduct (Edward Books, supra at paragraph
99). In the concurring judgment of Wilson J. in R. v. Mor-
gentaler, [1988] 1 S.C.R. 30 at page 37, freedom of con-
science was distinguished from freedom of religion as fol-
lows:

“Freedom of conscience and religion” should be broadly
construed to extend to conscientiously-held beliefs, whether
grounded in religion or in a secular morality and the terms
“conscience” and “religion” should not be treated as tau-
tologous if capable of independent, although related, mean-
ing…”

The Federal Court of Appeal has held that freedom of con-
science is aimed more broadly at protecting views based
on strongly held moral ideas of right and wrong, not nec-
essarily founded on any organized religious principles, and
distinguishable from political or other beliefs which are
protected by paragraph 2(b) freedom of expression (Roach,
supra). See also Amselem, supra, and Little (NBCA), supra
at paragraphs 12-14 for a general treatment of freedom of
conscience. See also the discussion of fundamental per-
sonal decisions under the section 7 right to liberty. Free-
dom of conscience has also been described as the “protec-
tion against invasion” of a sphere of individual intellect and
spirit such as protection against officially disciplined uni-
formity or orthodoxy, but it does not protect the broader
notion of “activity” motivated by one’s conscience
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(Ontario (Attorney General) v. Dieleman (1994), 117
D.L.R. (4th) 449 (Ont. Gen. Div.) at paragraph 235).

The oath to the Queen of Canada (as part of becoming a
Canadian citizen) has been found not to limit the freedom
of conscience of persons who say they are morally and eth-
ically opposed to what the Queen stands for; it is not an
oath to the Queen as an individual, but to our form of gov-
ernment of which the Queen is a symbol (McAteer, supra
at paragraphs 117-120)

3. Section 93 denominational school rights

and privileges

The denominational, dissentient and separate school rights
or privileges protected under section 93 of the Constitution
Act, 1867 are the product of an historical compromise cru-
cial to Confederation and form a comprehensive code
immune from Charter review that cannot be enlarged
through the operation of paragraph 2(a) (Adler v. Ontario,
[1996] 3 S.C.R. 609 at paragraph 35; Reference Re Bill 30,
An Act to amend the Education Act (Ont.), [1987] 1 S.C.R.
1148; Ontario Home Builders’ Association v. York Region
Board of Education, [1996] 2 S.C.R. 929 at paragraph 77).
See also the discussion on section 29).

A secular public school system does not limit paragraph
2(a), but any government funding of religious schools
beyond that required by section 93 would have to be
extended equally among religions (Adler, supra at para-
graph 49; Bal v. Ontario (Attorney General) (1994) 21 O.R.
(3d) 681, aff’d (1997) 34 O.R. (3d) 484 (C.A.), leave to
appeal dismissed February 12, 1998 (S.C.C.); Jacobi v.
Newell No. 4 (County) (1994), 112 D.L.R. (4th) 229 (Alta.
Q.B.)).

Unofficial Charterpedia 43

http://canlii.ca/t/1wc2r
http://canlii.ca/t/1wc2r
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1446/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/228/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/228/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1414/index.do
http://canlii.ca/t/1vtnj
http://canlii.ca/t/1vtnj
http://canlii.ca/t/6hd3
http://canlii.ca/t/28p5c


Section 1 considerations particular to this paragraph

Freedom of religion is not unlimited, ““and is restricted
by the right of others to hold and to manifest beliefs and
opinions of their own, and to be free from injury from the
exercise of the freedom of religion of others. Freedom of
religion is subject to such limitations as are necessary to
protect public safety, order, health or morals and the fun-
damental rights and freedoms of others”” (Ross, supra at
paragraph 72; B.(R.),supra at page 385; Big M, supra at
page 337; Amselem, supra at paragraph 62; Druker, supra
at paragraph 72; French Estate v. Ontario (Attorney Gen-
eral) (1996) 134 D.L.R. (4th) 587 (Ont. Gen. Div.), aff’d
157 D.L.R. (4th) 144 (Ont. C.A.), leave to appeal dis-
missed [1998] S.C.C.A. No 139.).

A section 1 justification is unavailable where the pur-
pose of the legislation is to infringe freedom of religion
(Big M, supra at page 353; Hutterian Brethren, supra at
paragraph 92; Zylberberg (Ont. C.A.), supra at paragraphs
56-59; Canadian Civil Liberties Association (Ont. C.A.),
supra at paragraph 131).

While religious freedom has both individual and collec-
tive aspects, community impact does not transform an indi-
vidual claim into the assertion of a group right. The broader
impact of an infringement on a religious community is rel-
evant at the proportionality stage of a section 1 analysis
(Hutterian Brethren, supra at paragraph 31).

The reasonable accommodation analysis undertaken
when applying human rights legislation and the propor-
tionality analysis under section 1 of the Charter are con-
ceptually distinct (Hutterian Brethren, supra at paragraphs
66-71; see also the minority reasons in Multani, supra at
paragraphs 129-135). Where the validity of a law of gen-
eral application is at stake, the proper approach is a section
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1 Charter analysis based on the Oakes test. Where a gov-
ernment action or administrative practice is challenged, the
case law on the duty to accommodate may be helpful “to
explain the burden resulting from the minimal impairment
test with respect to a particular individual” [emphasis in
original] (Hutterian Brethren, supra at paragraph 67).

Paragraph 2(a) cases will often fall to be decided at the
stage of proportionality since freedom of religion cases
often present an “all or nothing” dilemma. Compromising
religious beliefs is something adherents may justifiably be
unwilling to do, and governments may find it difficult to
tailor laws to the myriad ways in which they may trench on
different people’s religious beliefs and practices (Hutterian
Brethren, supra at paragraph 61).

When judging the seriousness of the limit in a particular
case, while the perspective of the religious or conscientious
claimant is important, this perspective must be considered
in the context of a multicultural, multi-religious society
where the duty of state authorities to legislate for the gen-
eral good inevitably produces conflicts with individual
beliefs (Hutterian Brethren, supra at paragraph 90).

Where the incidental effects of a law passed for the gen-
eral good on a particular religious practice are so great
that they effectively deprive the adherent of a meaningful
choice, the impact of the limit on the right will be very seri-
ous. In contrast, where a limit exacts a cost but leaves the
adherent with a meaningful choice about the religious prac-
tice, the impact on the right will be less serious (Hutterian
Brethren, supra at paragraphs 94-5).
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3.

Section 2(b): Freedom of Expression

Provision

2. Everyone has the following fundamental freedoms:
b. freedom of thought, belief, opinion and expres-

sion, including freedom of the press and other media
of communication.

Similar provisions

Similar provisions may be found in the following Canadian
laws and international instruments binding on Canada:
paragraphs 1(d) and (f) of the Canadian Bill of Rights; arti-
cle 10 of the International Covenant on Civil and Politi-
cal Rights; article 13 of the Convention on the Rights of the
Child; article 5(d)(viii) of the Convention on the Elimina-
tion of All Forms of Racial Discrimination; article 21 of
the Convention on the Rights of Persons with Disabilities;
article IV of the American Declaration of the Rights and
Duties of Man.

See also the following international, regional and com-
parative law instruments that are not binding on Canada
but include Similar provisions: article 19 of the Universal
Declaration of Human Rights; article 10 of the European
Convention for the Protection of Human Rights and Fun-
damental Freedoms; article 13 of the American Convention
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on Human Rights; the First Amendment of the American
Constitution.

Purpose

The protection of freedom of expression is premised upon
fundamental principles and values that promote the search
for and attainment of truth, participation in social and polit-
ical decision-making and the opportunity for individual
self-fulfillment through expression (Irwin Toy Ltd. v. Que-
bec (Attorney General), [1989] 1 S.C.R. 927 at 976; Ford
v. Quebec, [1988] 2 S.C.R. 712 at 765-766).

The Supreme Court of Canada has maintained that the
connection between freedom of expression and the polit-
ical process is “perhaps the linchpin” of paragraph 2(b)
protection (R. v. Keegstra, [1990] 3 S.C.R. 697; Thomson
Newspapers Co. v. Canada (A.G.), [1998] 1 S.C.R. 877;
Harper v. Canada (Attorney General), [2004] 1 S.C.R.
827). Free expression is valued above all as being instru-
mental to democratic governance. The two other rationales
for protecting freedom of expression — encouraging the
search for truth through the open exchange of ideas, and
fostering individual self-actualization, thus directly engag-
ing individual human dignity — are also key values that
animate paragraph 2(b) analysis.

Analysis

Canadian courts have interpreted paragraph 2(b) very
broadly, often finding a prima facie breach easily.

The Supreme Court has adopted the following three-
part test for analyzing paragraph 2(b): 1) Does the activity
in question have expressive content, thereby bringing it
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within paragraph 2(b) protection?; 2) Does the method or
location of this expression remove that protection?; and
3) If the expression is protected by paragraph 2(b), does
the government action in question infringe that protection,
either in purpose or effect? (Canadian Broadcasting Corp.
v. Canada (Attorney General), 2011 SCC 2 (“Canadian
Broadcasting Corp.”); Montréal (City) v. 2952-1366
Québec Inc., [2005] 3 S.C.R. 141; Irwin Toy Ltd., supra.)

1. Does the activity in question have

expressive content, thereby bringing it within

paragraph 2(b) protection?

Expression protected by paragraph 2(b) has been defined
as “any activity or communication that conveys or attempts
to convey meaning” (Thomson Newspapers Co., supra;
Irwin Toy Ltd., supra). The courts have applied the prin-
ciple of content neutrality in defining the scope of para-
graph 2(b), such that the content of expression, no matter
how offensive, unpopular or disturbing, cannot deprive it
of paragraph 2(b) protection (Keegstra, supra). Being con-
tent-neutral, the Charter also protects the expression of
both truths and falsehoods (Canada (Attorney General) v.
JTI-Macdonald Corp., [2007] 2 S.C.R. 610 at paragraph
60; R. v. Zundel, [1992] 2 S.C.R. 731 at paragraph 36; R. v.
Lucas, [1998] 1 S.C.R. 439 at paragraph 25).

Freedom of expression includes more than the right to
express beliefs and opinions. It protects both speakers and
listeners (Edmonton Journal v. Alberta (Attorney General),
[1989] 2 S.C.R. 1326). “Expression” may include all
phases of the communication, from maker or originator
through supplier, distributor, retailer, renter or exhibitor to
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receiver, whether listener or viewer (Dagenais v. Cana-
dian Broadcasting Corp., [1994] 3 S.C.R. 835; Irwin Toy
Ltd., supra; Rocket v. Royal College of Dental Surgeons of
Ontario, [1990] 2 S.C.R. 232; R. v. Videoflicks (1984), 14
D.L.R. (4th) 10).

Protected expression has been found to include:

• “music, art, dance, postering, physical movements,
marching with banners, etc.” (Weisfeld v. Canada,
[1995] 1 F.C. 68 (F.C.A.), CanLII – 1994 CanLII
9276 (FCA) at paragraph 30 (F.C.A.);

• commercial advertising (R. v. Guignard, [2002] 1
S.C.R. 472; Ford, supra; Irwin Toy Ltd., supra;
Rocket, supra; Ramsden v. Peterborough (City),
[1993] 2 S.C.R. 1084; RJR-MacDonald Inc. v.
Canada (Attorney General), [1995] 3 S.C.R. 199;
JTI-Macdonald Corp., supra);

• posters on utility poles (Ramsden, supra);

• peace camps (Weisfeld (F.C.A.), supra);

• signs and billboards (Guignard, supra; Vann Niagara
Ltd. v. Oakville (Town), [2003] 3 S.C.R. 158);

• picketing (R.W.D.S.U., Local 558 v. Pepsi-Cola
Canada Beverages, [2002] 1 S.C.R. 156; Dolphin
Delivery Ltd. v. R.W.D.S.U. Local 580, [1986] 2
S.C.R. 573; B.C.G.E.U v. British Columbia (Attorney
General), [1988] 2 S.C.R. 214; Dieleman v. Attorney
General of Ontario (1994), 20 O.R. (3d) 229 (Ont.
Gen. Div.); Morasse v. Nadeau-Dubois; 2016 SCC
44);

• handing out leaflets (U.F.C.W, Local 1518 v. Kmart
Canada Ltd., [1999] 2 S.C.R. 1083; Allsco Building
Products Ltd. v. U.F.C.W. Local 1288 P, [1999] 2
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S.C.R. 1136);

• expressing oneself in the language of choice (Ford,
supra);

• hate speech (Keegstra, supra; R. v. Zundel, supra;
Saskatchewan (Human Rights Commission) v. What-
cott, 2013 SCC 11, [2013] 1 S.C.R. 467; Ross v. New
Brunswick School Board (No. 15), [1996] 1 S.C.R.
825; Taylor v. Canada (Human Rights Commission),
[1990] 3 S.C.R. 892);

• pornography (R. v. Butler, [1992] 1 S.C.R. 452; Little
Sisters Book and Art Emporium v. Canada (Minister
of Justice), [2000] 2 S.C.R. 1120);

• child pornography (Sharpe, supra; R v. Barabash,
2015 SCC 29);

• communication for the purpose of prostitution (Ref-
erence re: section 193 and paragraph 195.1(1)(c) of
the Criminal Code (Manitoba), [1990] 1 S.C.R.
1123);

• noise being emitted by a loudspeaker from inside a
club onto the street (Montréal (City), supra, at para-
graph 58);

• importation of literature or pictorial material (Little
Sisters, supra);

• defamatory libel (R. v. Lucas, supra at paragraph
25-27);

• voting (Siemens v. Manitoba (Attorney General),
[2003] 1 S.C.R. 6 at paragraph 41; Haig v. Canada,
[1993] 2 S.C.R. 995);

• running as a candidate for election (Baier v. Alberta,
[2007] 2 S.C.R. 673);
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• spending in election and referendum campaigns
(Harper, supra; Libman v. Quebec (Attorney Gen-
eral), [1997] 3 S.C.R. 569; B.C. Freedom of Informa-
tion and Privacy Association v. British Columbia
(Attorney General), 2017 SCC 6);

• broadcasting of election results (R. v. Bryan, [2007] 1
S.C.R. 527);

• engaging in work for a political party or candidate
(Osborne v. Canada (Treasury Board), [1991] 2
S.C.R. 69);

• publication of polling information and opinion sur-
veys (Thomson Newspapers Co., supra);

• monetary contributions to a fund may constitute
expression, for example, donations to a candidate or
political party in the electoral context (Osborne,
supra), though not where the expenditure of funds
would be regarded as the expressive conduct of the
union as a corporate entity (Lavigne v. Ontario Pub-
lic Service Employees Union, [1991] 2 S.C.R. 211)
and

• political advertising on public transit vehicles
(Greater Vancouver Transportation Authority v.
Canadian Federation of Students — British Colum-
bia Component, [2009] 2 S.C.R. 295 “ GVTA”).

Freedom of expression also protects the right not to express
oneself. ““[F]reedom of expression necessarily entails the
right to say nothing or the right not to say certain things.
Silence is in itself a form of expression which in some
circumstances can express something more clearly than
words could do”” (Slaight Communications Inc. v. David-
son, [1989] 1 S.C.R. 1038 at 1080). Thus, forced or com-
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pelled expression can constitute a restriction of paragraph
2(b) (Slaight Communications, supra; RJR-MacDonald
Inc., supra; National Bank of Canada v. Retail Clerks’
International Union, [1984] 1 S.C.R. 269). The Ontario
Court of Appeal held that the requirement to recite an oath
to the Queen at citizenship ceremonies does not infringe
freedom of expression (McAteer v. Canada (Attorney Gen-
eral), 2014 ONCA 578, leave to appeal to the SCC denied
26 February 2015). Caution should be exercised when cit-
ing McAteer, supra, as this case seems to be inconsistent
with the Supreme Court’s broad interpretation of paragraph
2(b) of the Charter.

A regulatory requirement to file information and reports
may amount to a restriction on freedom of expression
where failure to comply is backed by sanctions such as
fines or imprisonment (Harper, supra, paragraphs
138-139). The act of complying with the law is not the
same as being compelled to express support for the law
(Rosen v. Ontario (Attorney General) 131 D.L.R. (4th) 708
(Ont. C.A.)). Similarly, the compelled payment of taxes to
government for use in funding legislative initiatives (e.g.,
public subsidies to election candidates to cover their cam-
paign expenses) does not necessarily imply an expression
of support for those initiatives (MacKay v. Manitoba,
[1989] 2 S.C.R. 357; Lavigne, supra).

It is not necessary that an expression be received and
subjectively understood for it to be protected expression
under paragraph 2(b) (Weisfeld (F.C.A.), supra; R. v. A.N.
Koskolos Realty Ltd., (1995), 141 N.S.R. (2d) 309
(N.S.Prov.Ct.)).

The physical sale of a non-expressive product (ciga-
rettes) has been found not to be a form of expression
(Rosen, (Ont. C.A.)). The yellow colouring of margarine
has been found not to be a form of expression (UL Canada
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Inc. v. Quebec (Attorney General), [2005] 1 S.C.R. 143, at
paragraph 1).

2. Does the method or location of this

expression remove that protection?

The Supreme Court has stated that the method or location
of the conveyance of a message will be excluded from
2(b) protection if this method or location conflicts with the
values underlying the provision, namely: self-fulfillment,
democratic discourse and truth finding (Canadian Broad-
casting Corp., supra at paragraph 37; Montreal (City),
supra at paragraph 72). In practice, however, this test is
usually just applied to an analysis of the location of expres-
sion; the method of expression is generally considered to
be within paragraph 2(b) protection unless it takes the form
of violence or threats of violence.

(i) Method of expression

Expression that takes the form of violence is not protected
by the Charter Irwin Toy Ltd., supra at pages 969-70. The
Supreme Court has held that whether or not physical vio-
lence is expressive, it will not be protected by paragraph
2(b) (Keegstra, supra; Zundel (1992), supra; Irwin Toy
Ltd., supra). Threats of violence also fall outside the scope
of paragraph 2(b) protection (Greater Vancouver Trans-
portation Authority, supra at paragraph 28; Suresh v.
Canada (Minister of Citizenship and Immigration), [2002]
1 S.C.R. 3 at paragraphs 107-108; R v Khawaja, 2012 SCC
69 at paragraph 70). In other respects, the form or medium
used to convey a message is generally considered part and
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parcel of the message and included within paragraph 2(b)
protection (Weisfeld (F.C.A.), supra).

(ii) Location of expression

Paragraph 2(b) protection does not extend to all places.
Private property, for example, will fall outside the pro-
tected sphere of paragraph 2(b) absent state-imposed limits
on expression, since state action is necessary to implicate
the Charter. Certain lower court cases have suggested that
freedom of expression does not encompass the infringe-
ment of copyright. This finding is justified on the basis
that freedom of expression does not encompass the free-
dom to use someone else’s private property (e.g., his or
her copyrighted material) for the purposes of expression
(see Compagnie générale des établissements Michelin v.
C.A.W. Canada, [1997] 2 F.C. 306 (T.D.)). It should be
noted, however, that this interpretation of 2(b) seems to be
inconsistent with the Supreme Court’s broad interpretation
of the provision.

The application of paragraph 2(b) is not automatic by the
mere fact of government ownership of the place in ques-
tion. There must be a further enquiry to determine if this
is the type of public property which attracts paragraph 2(b)
protection (Montréal (City), supra, at paragraphs 62 and
71; Committee for the Commonwealth of Canada, supra).
In Montréal (City), the majority of the Supreme Court set
out the current test for the application of paragraph 2(b) to
public property (see also GVTA, supra). The onus of sat-
isfying this test rests on the claimant (paragraph 73). The
basic question with respect to expression on government-
owned property is whether the place is a public place where
one would expect constitutional protection for free expres-
sion on the basis that expression in that place does not con-
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flict with the purposes which paragraph 2(b) is intended to
serve, namely (1) democratic discourse, (2) truth finding
and (3) self-fulfillment. To answer this question, the fol-
lowing factors should be considered:

1. The historical or actual function of the place; and

2. Whether other aspects of the place suggest that
expression within it would undermine the values
underlying free expression. (Montréal (City), para-
graphs 73, 74)

The Supreme Court has highlighted that the ultimate ques-
tion is the second factor (Montréal (City) at paragraph 77).
In Canadian Broadcasting Corp, supra, the court added
that analysis of the second factor should focus on the essen-
tial expressive activity as opposed to the “excesses” that
would be incidental to this activity. In that particular case,
the essential expressive activity, a journalist’s ability to
gather news at a courthouse to inform the public about
court proceedings, was held to engage paragraph 2(b),
despite the incidental excesses of this expression
(”…crowds, pushing and shoving, and pursuing possible
subjects in order to interview, film or photograph them…”)
(paragraphs 43, 45).

Other relevant questions that that may guide the analysis
of whether expression in a particular location is protected
under 2(b) are: whether the space is one in which free
expression has traditionally occurred; whether the space
is in fact essentially private, despite being government-
owned, or public; whether the function of the space is com-
patible with open public expression, or whether the activity
is one that requires privacy and limited access; whether an
open right to intrude and present one’s message by word or
action would be consistent with what is done in the space,
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or whether it would hamper the activity (Montréal (City),
paragraph 76). There is some flexibility in the analysis
and allowing public expression in a particular government-
property location does not commit the government to such
use indefinitely (GVTA, paragraph 44).

3. Does the law or government action at issue,

in purpose or effect, restrict freedom of

expression?

(i) Purpose

Where the purpose of a government action is to restrict the
content of expression, to control access to a certain mes-
sage, or to limit the ability of a person who attempts to con-
vey a message to express him or herself, that purpose will
infringe paragraph 2(b) (Irwin Toy Ltd., supra; Keegstra,
supra).

(ii) Effect

Even if a purpose is compatible with paragraph 2(b), an
individual may be able to demonstrate that the effect of
the government action infringes his or her paragraph 2(b)
right. In this situation, the individual must show that his or
her expression advances one or more of the values under-
lying paragraph 2(b), e.g., participation in social and polit-
ical decision making, the search for truth and individual
self-fulfillment (Irwin Toy Ltd., supra; Ramsden, supra).
While more recent Supreme Court decisions still refer to
this principle of showing the effect of government action,
the Court does not appear to apply with a great deal of
vigor the requirement that an individual show an advance-
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ment of values, tending instead to easily find a restriction
of paragraph 2(b).

If a court concludes that the government action, in either
purpose or effect, infringes paragraph 2(b), it will then
consider whether the limit on free expression is justifiable
under section 1.

Selected issues

1. Paragraph 2(b) – A requirement for positive

government action?

Freedom of expression usually only requires that the gov-
ernment refrain from interfering with the exercise of the
right. ““The traditional view, in colloquial terms, is that
the freedom of expression contained in paragraph 2(b) pro-
hibits gags, but does not compel the distribution of mega-
phones”” (Haig, supra at page 1035). In general, it is up
to the government to determine which forms of expression
are entitled to special support and where the government
chooses to provide a platform for expression, it must do so
in a manner consistent with the Charter, including section
15 (Delisle v. Canada (Deputy Attorney General), [1999]
2 S.C.R. 989; Siemens, supra at paragraph 43; NWAC v.
Canada, [1994] 3 S.C.R. 627).

However, in certain limited circumstances, paragraph
2(b) will require the government to extend an underin-
clusive means or platform for expression to a particular
group or individuals (Baier v. Alberta, [2007] 2 S.C.R.
673). These circumstances will be determined pursuant to
the factors set out in Dunmore v. Ontario, [2001] 3 S.C.R.
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1016 and adapted to a 2(b) context in Baier (supra at para-
graph 30):

1. that the claim is grounded in a fundamental free-
dom of expression rather than in access to a particu-
lar statutory regime;

2. that the claimant has demonstrated that exclusion
from a statutory regime has the effect of a substantial
interference with paragraph 2(b) freedom of expres-
sion, or has the purpose of infringing freedom of
expression protected by paragraph 2(b); and

3. that the government is responsible for the inability
to exercise freedom of expression

The Dunmore factors should only be looked at after a court
has satisfied itself that the activity in question is a form of
expression and that the claim is actually a claim for pos-
itive action (Baier, supra at paragraph 30). To determine
whether a claim is for a “positive right”, one must question
whether the claim requires the government to act to support
or enable an expressive activity (Baier, supra at paragraph
35). A positive claim does not become a claim for a neg-
ative right where the government reduces access to a plat-
form for expression to which the claimants previously had
access (Baier, supra at paragraph 36).

Presently, it is unclear whether the three-part Dunmore
test remains good law. The Supreme Court has not applied
this test since Baier, supra. The Court explicitly declined to
apply it in Ontario v. Criminal Lawyers’ Association, 2010
SCC 23, [2010] 1 S.C.R. 815 at paragraph 31. In Ontario
v. Fraser, 2011 SCC 20, a freedom of association case, the
Supreme Court did not mention the Dunmore test despite
its obvious applicability to the question of whether 2(d)
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imposes positive obligations on the government in the con-
text of collective bargaining.

It should also be noted that the “positive rights” claims
framework set out in Baier, supra, only applies where a
class of claimants is excluded from a specific government-
created platform of expression. In GVTA, supra, for exam-
ple, the Supreme Court held that the positive rights analysis
did not apply to content restrictions for advertisements on
buses. Political advertisements from student groups were
prohibited based purely on the political nature of their con-
tent and not because of the class of people claiming the
right (paragraphs 29-36).

2. Does paragraph 2(b) protect a broader right

of access to information?

Paragraph 2(b) guarantees freedom of expression, not
access to information, and therefore does not guarantee
access to all documents in government hands. Access to
documents in government hands is constitutionally pro-
tected only where, without the desired access, meaningful
public discussion and criticism on matters of public interest
would be substantially impeded (Ontario (Public Safety
and Security) v. Criminal Lawyers’ Association (2010),
319 D.L.R. (4th) 385; 2010 SCC 23). Where a claimant
demonstrates that the denial of access effectively precludes
meaningful commentary, there is a prima facie case for
the production of the documents in question (Criminal
Lawyers Association, supra, at paragraphs 33, 37).

However, even where a prima facie case is established,
the paragraph 2(b) claim may be defeated by countervail-
ing considerations inconsistent with production (Criminal
Lawyers Association at paragraphs 33, 38). These consid-
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erations include privileges, such as solicitor-client priv-
ilege and other well-established common-law privileges
(Criminal Lawyers Association at paragraph 39). They also
include “functional constraints” — e.g., assessment of
whether a particular government function is incompatible
with access to certain documents. Certain types of doc-
uments — such as Cabinet confidences — may remain
exempt from disclosure because disclosure would impact
the proper functioning of affected institutions (Criminal
Lawyers Association at paragraph 40).

3. The open court principle

With respect to courts, particularly criminal proceedings,
there is a general presumption favouring openness (R. v.
MacIntyre, [1982] 1 S.C.R. 175; CBC v. New Brunswick
(Attorney General), [1996] 3 S.C.R. 480; B.C.G.E.U. v.
British Columbia (Attorney General), supra). The open
court principle is deeply embedded in our common law
tradition and is protected under paragraph 2(b) (Ruby v.
Canada (Solicitor General), [2002] 4 S.C.R. 3 at paragraph
53). It is also protected under the right to a fair and public
trial pursuant to section 7 and paragraph 11(d). Members
of the public have a right to receive information pertaining
to all judicial proceedings, including the pretrial stage, sub-
ject to overriding public interests (Edmonton Journal
(1989), supra; Re Vancouver Sun, [2004] 2 S.C.R. 332 at
paragraph 27; Toronto Star Newspapers Ltd. v. Canada
(2010), 320 D.L.R. (4th) 64 (SCC); 2010 SCC 21). Limita-
tions to the open court principle in the interim release (bail)
context have been found to be justifiable under section 1
of the Charter where these limits would help preserve trial
fairness and ensure expediency of the bail process, avoid-
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ing unnecessary detention for the accused (Toronto Star
Newspapers Ltd. v. Canada, supra).

The open court principle is connected to freedom of the
press, as the media are an important means by which the
public receives information about what transpires in court
(Re Vancouver Sun, supra, at paragraph 26). The Supreme
Court has affirmed that access to court exhibits is a corol-
lary to the open court principle (Canadian Broadcasting
Corp. v. The Queen, 2011 SCC 3 (“Dufour”), CBC v N.B.
(1996), supra; Hill v. Church of Scientology of Toronto,
[1995] 2 S.C.R. 1130). Where there is no express statutory
provision regulating this access, it is up to the trial judge
to determine whether or not access should be granted using
the Dagenais/Mentuck framework (see below). (Dufour,
supra) However, paragraph 2(b) does not constitutionally
entrench specific newsgathering techniques and not all
journalistic techniques or methods, like reliance on confi-
dential informants, are protected (R. v. National Post, 2010
SCC 16, [2010] 1 S.C.R. 477 at paragraph 38)).

The open court principle under paragraph 2(b) is not lim-
ited to criminal proceedings as the Supreme Court has also
relied upon the principle in the civil context (Sierra Club of
Canada v. Canada (Minister of Finance), [2002] 2 S.C.R.
522 at paragraph 36; Edmonton Journal (1989), supra at
paragraphs 5-11 and 55-63). There is significant lower-
court jurisprudence suggesting that the “open court prin-
ciple” also applies to administrative tribunals performing
a judicial or quasi-judicial function (CBC v. Summerside
(City), [1999] P.E.I.J. No.3 (QL) at paragraph 25 provides a
good summary of the case law on this point, while Robert-
son v. Edmonton (City) Police Services, 2004 ABQB 519
at paragraphs 192-215 nuances this to some extent).

The discretion of a judge to restrict public access to court
proceedings (e.g., through a publication ban), whether con-
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ferred by the common law or by statute, must be exercised
within the boundaries set by the Charter (Dagenais, supra;
R. v. Mentuck, [2001] 3 S.C.R. 442; Dufour, supra). For
example, the right to a fair trial, which a publication ban
may seek to guarantee, and freedom of expression have
the same importance under the Charter and one does not
automatically trump the other. In exercising discretion as
to whether to limit public access to a judicial proceeding,
the courts balance freedom of expression and the public
interest in being informed about the judicial process and in
judicial accountability, against other important rights and
interests, thereby incorporating the essence of the Oakes
test under section 1 (Dagenais, supra; Mentuck, supra at
paragraph 27; Re Vancouver Sun, supra; Sierra Club of
Canada, supra; Globe and Mail v. Canada (A.G.), 2010
SCC 41). The burden of displacing the open court principle
is on the party applying for the restriction (CBC v. N.B.
(1996), supra at paragraph 71; Re Vancouver Sun, supra at
paragraph 31).

A discretionary publication ban on court proceedings
should only be ordered when:

1. such an order is necessary to prevent a serious risk
to the proper administration of justice because rea-
sonably alternative measures will not prevent the
risk, and

2. the salutary effects of the restriction on access out-
weigh the deleterious effects on the rights of the par-
ties and the public, including the effects on the right
to free expression, the right of the accused to a fair
and public trial, and the efficacy of the administration
of justice (Mentuck, supra at paragraph 32; see also
A.B. v Bragg Communications Inc., 2012 SCC 46 at
paragraph 11).
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In assessing necessity under the first branch of the test,
the Supreme Court has emphasized, first, that the risk in
question must be a serious risk well-grounded in the evi-
dence. Second, the phrase “proper administration of jus-
tice” must be carefully interpreted so as not to allow the
concealment of an excessive amount of information. The
Court added that the “proper administration of justice” may
include important interests other than Charter rights. Third,
the judge ordering the ban must consider not only whether
reasonable alternatives are available, but also to limit the
ban as much as possible without sacrificing the prevention
of the risk (Mentuck, supra at paragraphs 31, 34-36).

The Supreme Court has held that the Dagenais/Mentuck
framework is flexible enough to apply, with the necessary
adaptations, to all discretionary judicial decisions that
restrict public access to court proceedings (Mentuck, supra
at paragraph 33). This includes decisions whether to hold
in camera proceedings (Re Vancouver Sun, supra at para-
graphs 29-30), whether to issue a confidentiality order pro-
tecting documents adduced in court from public disclosure
(Sierra Club of Canada, supra at paragraph 48), whether
to issue a publication ban on settlement negotiations in
the context of civil proceedings (Globe and Mail, supra
at paragraph 87), and in the pre-charge or “investigative
stage” of criminal proceedings (Toronto Star Newspapers
Ltd. v. Ontario, [2005] 2 S.C.R. 188).

Relevant questions that guide the exercise of this dis-
cretion when restricting public access to court proceedings
include a consideration of the relevant rights and interests
at stake (such as interests of the administration of justice,
to protect the innocent, to ensure a fair trial, to protect pri-
vacy interests, to protect an ongoing investigation, or to
protect an important commercial interest (Edmonton Jour-
nal (1989), supra; Southam Inc. and The Queen (1986), 26
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D.L.R. (4th) 479 (Ont. C.A.); Canadian Newspapers Co. v.
Canada (Attorney General), [1988] 2 S.C.R. 122; CBC v.
N.B. (1996), supra; Re Vancouver Sun, supra; Sierra Club
of Canada, supra; French Estate v. Ontario (Attorney Gen-
eral) (1998), 38 O.R. (3d) 347 (Ont. C.A.), A.B. v. Bragg
Communications Inc., supra); the nature of the inquiry at
issue (e.g., judicial, quasi-judicial, investigative), its statu-
tory scheme and the practice under it (Pacific Press Ltd. v.
Canada (Minister of Employment and Immigration, [1991]
2 F.C. 327 (F.C.A.); Edmonton Journal v. Alberta (Attorney
General) (1983), 5 D.L.R. (4th) 240 (ABQB), aff’d (1984)
13 D.L.R. (4th) 479 (ABCA), leave to SCC refused (1984)
34 Alta. L.R. (2d); Southam Inc. v. Coulter (1990), 75 O.R.
(2d) 1 (Ont. C.A.); Travers v. Canada (Board of Inquiry
on Activities of the Canadian Airborne Regiment Battle
Group in Somalia, [1994] F.C.J. No. 932(F.C.A.); Re Van-
couver Sun, supra); the duration of the restriction (tem-
porary or permanent); the effectiveness of the restriction
in light of new technologies (French Estate (Ont. C.A.),
supra); whether the information sought to be protected is
already in the public domain (Re Vancouver Sun, supra;
Globe and Mail, supra ); and the likelihood of a person
involved in the proceeding, such as a juror, being biased in
the absence of such a restriction (Dagenais, supra).

In the case of a statutory mandatory publication ban, the
balancing of rights to determine the validity of the scheme
should take place under section 1, applying the Oakes test
(Toronto Star Newspapers Ltd. v. Canada, supra).

4. Access to legislative proceedings

Parliamentary privileges are constitutional and therefore
a legislative assembly can regulate access to its proceed-
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ings pursuant to its privileges, even if doing so limits the
freedom of the press to report on such proceedings (N.B.
Broadcasting Co. v. Nova Scotia (Speaker of the House
Assembly), [1993] 1 S.C.R. 319; Zundel v. Boudria, et al.
(1999), 46 O.R. (3d) 410 (Ont. C.A.)).

5. Journalistic immunity

Paragraph 2(b) does not protect all techniques of “news
gathering”. Freedom of expression and freedom of the
press do not encompass a broad immunity for journalists
from either the production of physical evidence relevant
to a criminal offence or against disclosure of confidential
sources. Therefore, a judicial order to compel disclosure
of a secret source would not in general limit paragraph
2(b), whether in a criminal trial (R. v. National Post, supra
at paragraphs 37-41) or in the context of civil litigation
(Globe and Mail, supra at paragraphs 20-22). A qualified
journalist-source privilege exists in the common law and
a test that is informed by Charter values is used to deter-
mine the existence of privilege on a case by case basis (R.
v. National Post, supra, paragraphs 50-55; Globe and Mail,
supra at paragraphs 53-57).

6. Application of paragraph 2(b) in private

litigation

While a private law case is not governed directly by the
Charter, the evolution of the common law is to be informed
and guided by Charter values (Grant v. Torstar Corp., 2009
SCC 61, [2009] 3 S.C.R. 640 at paragraph 44; Quan v. Cus-
son, [2009] 3 S.C.R. 712; Hill v. Church of Scientology of
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Toronto, supra at paragraph 97; WIC Radio Ltd. v. Simp-
son, 2008 SCC 40 at paragraph 2 re: defamation actions).
Courts should, from time to time, re-evaluate the consis-
tency of the common law with “evolving societal expecta-
tions through the lens of Charter values” (Grant v. Torstar
Corp., supra at paragraph 46). The values underlying para-
graph 2(b) of the Charter have been the basis for recent
changes to the common law of defamation, which created a
new defence of “responsible communication on matters of
public interest” (Grant v. Torstar Corp.; Quan v. Cusson).

Paragraph 2(b) does not create a privilege in journalists’
notes in the context of private litigation (Bank of B.C. v.
Canada Broadcasting Corp. (1995), 126 D.L.R. (4th) 644
(B.C.C.A.)). Private broadcasters are not required to pro-
vide a forum for particular messages (NWAC, supra; Haig,
supra; New Brunswick Broadcasting Co. v. CRTC, [1984]
2 F.C. 410 (F.C.A.), Trieger v. Canada Broadcasting Corp.
(1988), 66 O.R. (2d) 273 (Ont. H.C.J, 1988 CanLII 4568
(ON SC)), Natural Law Party v. Canada Broadcasting
Corp., [1994] 1 F.C. 580 (T.D.)). The CBC, at least in its
role as an independent newscaster, is not subject to the
Charter (Trieger, supra; Natural Law Party, supra). Where
judges must implement Charter values in the exercise of
their discretion in particular situations, it is not necessary
that a party who argues how those Charter values should be
applied give constitutional notice (Bank of B.C., supra).

Although the Charter applies to the common law, and
although judges should develop the common law in a man-
ner consistent with Charter values (R.W.D.S.U. v. Pepsi-
Cola, supra), paragraph 2(b) will not protect persons
engaged in private litigation where the limit on the freedom
of expression is found in the common law (e.g., induce-
ment to breach contract) and where there is no significant
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government action involved (Dolphin Delivery, supra;
Hill, supra).

7. Expression by public servants

For public servants, freedom to express public criticism of
government policies is restricted by a common law duty
of loyalty to their employer (Fraser v. P.S.S.R.B., [1985] 2
S.C.R. 455 the leading case on this issue although it was
technically not decided under paragraph 2(b); see also Hay-
don et. al. v. Canada, [2001] 2 F.C. 82 (F.C.T.D.); Haydon
v. Canada (Treasury Board), 2004 FC 749 at paragraph 43
(F.C.)). The purpose of the duty, to promote an impartial
and effective public service, has been found to be a press-
ing and substantial objective (Haydon (2001), supra at
paragraphs 69 to 75; Haydon (2004), supra at paragraph 45
(F.C.); Osborne, supra). The duty should restrict freedom
of expression minimally and does not demand absolute
silence from public servants (Osborne, supra; Haydon
(2001), supra at paragraph 86). To ensure minimal impair-
ment and proportionality between effect and objective,
there is a need to balance the duty of loyalty and the value
of freedom of expression (Fraser, supra; Haydon (2001),
supra at paragraph 67; Haydon (2004), supra at paragraph
45; Alberta Union of Provincial Employees (A.U.P.E.) v.
Alberta, 2002 ABCA 202, 218 (4th) D.L.R. 16 at para-
graph 29).

Generally, it has been found that where an issue
embraces matters of public concern, such as where the gov-
ernment engages in illegal acts, where government policies
jeopardize the life, health or safety of others, or if the crit-
icism has no impact on the public servant’s ability to per-
form his duties effectively or on the public perception of
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that ability, the public interest outweighs the objective of
an impartial and effective public service (Haydon (2001),
supra at paragraphs 82-83; Haydon (2004), supra at para-
graph 45; Stenhouse v. Canada (Attorney General), 2004
FC 375 (F.C.) at paragraph 32).

8. Standard for interlocutory injunctions

For the purposes of granting an interlocutory injunction in
cases of defamation or hate speech, the courts will apply a
different test than in Cyanamid (American Cyanamid Co.
v. Ethicare Ltd., [1975] A.C. 396 (H.L), approved in Mani-
toba (Attorney General) v. Metropolitan Stores Ltd., [1987]
1 S.C.R. 110 at 128-129). The harm test in Cyanamid is
inappropriate in this context (CHRC v. Canadian Liberty
Net, [1998] 1 S.C.R. 626).

9. Freedom of expression as a Charter value in

discretionary administrative decision making

Freedom of expression is also a “Charter value” and
administrative decision makers must properly balance the
relevant statutory objectives with this value when exercis-
ing their discretion under a statute. In Doré, the Supreme
Court found that professional disciplinary bodies like the
Barreau du Québec may have to tolerate a “degree of dis-
cordant criticism” of the judiciary because of the value
of freedom of expression. However, the decision of the
Barreau’s Disciplinary Council to reprimand Mr. Doré in
this particular case was justified because of “the excessive
degree of vituperation” in the tone of his letter to a judge.
The Court held that civility requirements for lawyers must
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be balanced with the benefits of “open, and even forceful,
criticism of our public institutions.” (Doré v. Barreau du
Québec, 2012 SCC 12).

Section 1 considerations particular to this paragraph

The broad scope of paragraph 2(b) means that in most
cases the constitutionality of the legislation or the govern-
ment action will depend on the section 1 analysis. Gen-
erally speaking, because of the importance of the right
to free expression, “any attempt to restrict the right must
be subjected to the most careful scrutiny” (Sharpe, supra
at paragraph 22). However, the ““degree of constitutional
protection may vary depending on the nature of the expres-
sion at issue…the low value of the expression may be
more easily outweighed by the government objective””
(Thomson Newspapers Co., supra at paragraph 91; JTI-
Macdonald Corp., supra; Lucas, supra at paragraphs 116
and 121; Sharpe, supra at paragraph 181; Whatcott, supra
at paragraphs 147-148; Butler, supra at page 150). For
example, limits are easier to justify where the expressive
activity only tenuously furthers paragraph 2(b) values, such
as in the case of hate speech, pornography or marketing
of a harmful product (Keegstra, supra; Whatcott, supra;
Rocket, supra; JTI-Macdonald Corp., supra). Limits on
political speech will generally be the most difficult to jus-
tify (Thomson Newspapers Co., supra; Harper, supra).
Restrictions will also be more difficult to justify where they
capture expression that furthers artistic, scientific, educa-
tional or other useful social purposes (Butler, supra).

Whether the limit minimally impairs the right to freedom
of expression is often the deciding factor in paragraph 2(b)
cases. A total prohibition on a form of expression will be
more difficult to justify than a partial prohibition (RJR-
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MacDonald Inc., supra; JTI-Macdonald Corp., supra;
Ruby, supra; Thomson Newspapers Co., supra; Toronto
Star Newspapers Ltd., supra). A restriction on expression
backed by a civil penalty rather than a criminal sanction
such as imprisonment will be considered a less impairing
alternative (Zundel (1992), supra; Taylor, supra).

Where the limit on freedom of expression is minimal,
the court may, in certain circumstances like elections
advertising, accept section 1 justifications for this limit
based on logic and reason without supporting social sci-
ence evidence (B.C. Freedom of Information, supra).
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4.

Section 2(c): Freedom of Peaceful

Assembly

Provision

2. Everyone has the following fundamental freedoms:
c. freedom of peaceful assembly;

Similar provisions

Similar provisions may be found in the following Canadian
laws and international instruments binding on Canada:
paragraph 1(e) of the Canadian Bill of Rights; article 21 of
the International Covenant on Civil and Political Rights;
and article 15 of the Convention on the Rights of the Child.

See also the following international, regional and com-
parative law instruments that are not binding on Canada
but include Similar provisions: First Amendment of the
American Bill of Rights; article 20(1) of the Universal
Declaration of Human Rights; article 11 of the European
Convention for the Protection of Human Rights and Fun-
damental Freedoms; and article 15 of the American Con-
vention on Human Rights.

http://canlii.ca/t/j05x#sec1
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx
https://www.archives.gov/founding-docs/bill-of-rights-transcript
http://www.un.org/en/universal-declaration-human-rights/
http://www.un.org/en/universal-declaration-human-rights/
http://www.echr.coe.int/pages/home.aspx?p=basictexts
http://www.echr.coe.int/pages/home.aspx?p=basictexts
http://www.echr.coe.int/pages/home.aspx?p=basictexts
http://www.oas.org/juridico/english/treaties/b-32.html
http://www.oas.org/juridico/english/treaties/b-32.html


Purpose

Jurisprudence has not provided extensive commentary on
the purpose of paragraph 2(c). However, what little there is
would appear to indicate that freedom of peaceful assem-
bly is geared towards protecting the physical gathering
together of people (Roach v. Canada (Minister of State
for Multiculturalism and Citizenship), [1994] 2 FCR 406,
1994 CanLII 3453 (FCA)). The object or purpose of the
gathering, however, is not protected under paragraph 2(c)
(R. v. Normore, 2005 ABQB 75 at page 3; Roach v.
Canada, supra).

As discussed further below, there is a body of case law
indicating that the purpose of freedom of peaceful assem-
bly under paragraph 2(c) is largely derivative of freedom
of expression under paragraph 2(b): “Freedom of assembly
is “speech in action”” (R. v. Behrens, [2001] O.J. No. 245
(Ont. C.J.), at paragraph 36 referring to Ontario (A.G.) v.
Dieleman (1994) 20 O.R. (3d) 229 (Ont. Ct. (Gen. Div.)) at
pages 329-330).

The Supreme Court has referred collectively to the sec-
tion 2 freedoms as protecting rights fundamental to
Canada’s liberal democratic society (Mounted Police Asso-
ciation of Ontario v. Canada (Attorney General), [2015] 1
S.C.R. 3 at paragraph 48).

Analysis

Freedom of peaceful assembly protected under paragraph
2(c) of the Charter has received only limited judicial inter-
pretation. Given its strong expressive component, appli-
cants have been inclined to argue Charter issues potentially
related to paragraph 2(c) instead under paragraph 2(b), and
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even if submissions on paragraph 2(c) are made, courts
tend to resolve the issues under paragraph 2(b) (see, e.g.,
B.C.G.E.U. v. British Columbia (Attorney General), [1988]
2 S.C.R. 214; British Columbia Teachers’ Federation v.
British Columbia Public School Employers’ Assn., [2009]
B.C.J. No. 155 (B.C.C.A.) at paragraph 39, leave to appeal
refused, [2009] S.C.C.A. No. 160; Figueiras v. Toronto
(City) Police Services Board, 2015 ONCA 208). Alterna-
tively, but to similar effect, issues related to paragraph 2(c)
are sometimes analyzed with or in addition to those under
paragraph 2(b) but with courts indicating that the analysis
under paragraph 2(c) is subsumed under that of paragraph
2(b) or without any meaningful distinction in the analy-
sis (Behrens, supra; Dieleman, supra; R. v. Semple, 2004
ONCJ 55; Batty v. Toronto (City), [2011] O.J. No. 5158
(ONSC); Smiley v. Ottawa (City), 2012 ONCJ 479).

Paragraph 2(c) includes the right to participate in peace-
ful demonstrations, protests, parades, meetings, picketing
and other assemblies. (Dieleman, supra; R. v. Collins,
[1982] O.J. No. 2506 (Co. Ct.); Fraser v. Nova Scotia
(A.G.) (1986), 30 D.L.R. (4th) 340 (N.S.S.C.)). The free-
dom extends also to protecting the right to camp in a public
park as part of protest activities (Batty, supra). Neverthe-
less, paragraph 2(c) was found not to be infringed by mea-
sures restricting residence in public spaces by the home-
less; in that case, however, the measures were found to
infringe section 7 of the Charter (Abbotsford (City) v.
Shantz, 2015 BCSC 1909).

Some jurisprudence has found that legal measures
affecting freedom of assembly through the reasonable reg-
ulation of public space and associated public health and
safety matters do not infringe paragraph 2(c) (Pitts Atlantic
Construction Ltd. v. United Association of Journeymen and
Apprentices of the Plumbing Industry of the United States
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and Canada, Local 740 (1984), 7 D.L.R. (4th) 609 (Nfld.
C.A.); Hussain v. Toronto (City) [2016] O.J. No. 2768 (Div.
Ct.)). Other jurisprudence has treated such measures as
infringing paragraph 2(c), but as being justified under sec-
tion 1 (Dieleman, supra; Batty, supra; Smiley supra). Mea-
sures that have the effect of regulating assembly, however,
will not always be found to be reasonable so as to allow for
a section 1 justification (see, e.g., Gammie v. South Bruce
Peninsula (Town) 2014 ONSC 6209 where such measures
failed section 1 Charter analysis due to failure to respect
the minimal impairment requirement).

Paragraph 2(c) guarantees the right to peaceful assem-
bly; it does not protect riots and gatherings that seriously
disturb the peace: R. v. Lecompte, [2000] J.Q. No. 2452
(Que. C.A.). It has been stated that the right to freedom
of assembly, along with freedom of expression, does not
include the right to physically impede or blockade lawful
activities: Guelph (City) v. Soltys, [2009] O.J. No. 3369
(Ont. Sup. Ct. Jus), at paragraph 26.
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5.

Section 2(d): Freedom of Association

Provision

2. Everyone has the following fundamental freedoms:
d. freedom of association.

Similar provisions

Similar provisions may be found in the following Canadian
laws and international instruments binding on Canada:
paragraph 1(e) of the Canadian Bill of Rights; article 22 of
the International Covenant on Civil and Political Rights;
Article 8 of the International Covenant on Economic
Social and Cultural Rights; articles 1-11 of the Interna-
tional Labour Organization Convention No. 87 – Freedom
of Association and Protection of the Right to Organize;
article 22 of the American Declaration of the Rights and
Duties of Man; and Article 45(c) of the Charter of the
Organization of American States.

See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada but include Similar provisions: article 11 of the
European Convention for the Protection of Human Rights
and Fundamental Freedoms; and article 16 of the Ameri-
can Convention on Human Rights. While freedom of asso-
ciation is not explicitly set out in the Constitution of the
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United States of America, it has long been held to be
implicit in the First Amendment’s protection of freedom of
speech, assembly and petition. With respect to collective
bargaining, see International Labour Organization Conven-
tion No. 98 concerning the application of the principles of
the right to organise and to bargain collectively.

Purpose

Freedom of association is intended to recognize the pro-
foundly social nature of human endeavours and to protect
the individual from state-enforced isolation in the pursuit
of their ends (Mounted Police Association of Ontario v.
Canada, 2015 SCC 1 (“ MPAO”) at paragraph 54). It pro-
tects the collective action of individuals in pursuit of their
common goals (Lavigne v. Ontario Public Service Employ-
ees Union, [1991] 2 S.C.R. 211 at 253). It functions to
protect individuals against more powerful entities, thus
empowering vulnerable groups and helping them work to
right imbalances in society (MPAO, supra, at paragraph
58). It allows the achievement of individual potential
through interpersonal relationships and collective action
(Dunmore v. Ontario (Attorney General), [2001] 3 S.C.R.
1016 at paragraph 17).

Analysis

1. Scope of freedom of association

(i) General

The Supreme Court of Canada’s approach to freedom of
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association has undergone significant revision, starting
with Dunmore v. Ontario, [2001] 3 S.C.R. 1016 and Health
Services and Support-Facilities Subsector Bargaining
Assn. v. British Columbia, [2007] 2 S.C.R. 391 (“ Health
Services”). Caution should therefore be exercised in rely-
ing on case law which predates this jurisprudence. This
applies particularly to pre-2001 decisions in the labour
relations context on the “freedom to associate” (as opposed
to the freedom from compelled association) – most of
which have been overturned (e.g., the so-called “Labour
Trilogy” (Reference Re Public Service Employee Relations
Act (Alta.), [1987] 1 S.C.R. 313; P.S.A.C. v. Canada,
[1987] 1 S.C.R. 424; R.W.D.S.U. v. Saskatchewan, [1987]
1 S.C.R. 460) as well as Professional Institute of the Public
Service of Canada v. Northwest Territories, [1990] 2
S.C.R. 367 and Delisle v. Canada, [1999] 2 S.C.R. 989).
However, it also applies to decisions outside the labour
relations context, such as Canadian Egg Marketing Agency
v. Richardson, [1998] 3 S.C.R. 157 (“ C.E.M.A.”), at para-
graphs 105, 111, where the Court had held that only the
“associational aspect” of an activity and not the activity
itself are protected under paragraph 2(d). In MPAO, supra,
at paragraph 41, the Court described C.E.M.A. as applying
a “narrow” view of freedom of association.

Freedom of association protects three classes of activ-
ities: (1) the “constitutive” right to join with others and
form associations; (2) the “derivative” right to join with
others in the pursuit of other constitutional rights; and (3)
the “purposive” right to join with others to meet on more
equal terms the power and strength of other groups or
entities. Under the constitutive right, the state is prohib-
ited from interfering with individuals meeting or forming
associations, but is permitted to interfere with the activi-
ties pursued by an association. The derivative right protects
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associations’ activities that specifically relate to other con-
stitutional freedoms, but does not protect other activities
of the association. The purposive right protects associa-
tions’ activities, including collective bargaining and strik-
ing, that enable individuals who are vulnerable and ineffec-
tive to meet on more equal terms the power and strength of
those with whom their interests interact or conflict (MPAO,
supra, paragraphs 52-54, 66).

Freedom of association is not merely a bundle of indi-
vidual rights but collective rights which inhere in asso-
ciations (MPAO, paragraph 62). Paragraph 2(d) does not
just protect activities which are capable of performance by
individuals, as there are certain collective activities (e.g.,
singing in harmony) which are inconceivable at the indi-
vidual level (Dunmore, supra at paragraphs 16-17; Health
Services, supra at paragraphs 27-28).

Paragraph 2(d) does not protect an association’s activi-
ties that are aimed at enhancing social imbalances. Asso-
ciational activity that constitutes violence is also not pro-
tected by paragraph 2(d) (MPAO, supra, at paragraph 59).

(ii) Freedom from compelled association

Paragraph 2(d) encompasses what has been called a “neg-
ative aspect”, a “freedom not to associate” or a “freedom
from compelled (or ‘forced’) association”. However, para-
graph 2(d) is not a constitutional right to isolation. It does
not protect against all forms of involuntary association, and
was not intended to protect against association with oth-
ers that is a necessary and inevitable part of membership
in a modern democratic community (Bernard v. Canada,
[2014] 1 SCR 227 at paragraph 38). Some forms of associ-
ation are an unavoidable aspect of life (e.g., family, work,
association with the government and its programs and poli-
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cies). Compelled association in the form of legal obliga-
tions arising from these unavoidable types of associations
does not in and of itself offend paragraph 2(d) (Lavigne,
supra at 320-21; R. v. Advance Cutting & Coring Ltd.,
[2001] 3 S.C.R. 209 (“ Advance Cutting”), at paragraphs
19, 194, 223, 232).

The Court has thus determined that there is a threshold
issue in determining whether there is an infringement of the
freedom from compelled association. Courts must consider
whether it is appropriate for the legislature to require per-
sons with similar interests in a particular area to become
part of a single group to foster those interests (for example,
to require employees in a particular workplace to pay dues
to a union). In other words, one must first be satisfied that
the compelled combining of efforts towards a common end
is required to further the collective social welfare. Where
such a combining of efforts is required, and where the gov-
ernment is acting with respect to individuals whose associ-
ation is already “compelled by the facts of life”, the indi-
vidual’s freedom of association will not be limited unless
there is a danger to a specific liberty interest (described
below). This approach only applies, however, so long as
the association is acting in furtherance of the cause which
justified its creation (Lavigne, supra at 328-29; Advance
Cutting, supra at paragraphs 196, 285).

Forced association threatens an identified liberty interest
when there is: imposition of a form of ideological con-
formity on the claimant; (Advance Cutting, supra at para-
graphs 19, 195, 196, 220; Lavigne, supra at pages 328-29);
government establishment of, or support for, particular
political causes; impairment of individual freedom to join
or associate with causes of his or her choosing; and per-
sonal identification of an individual with causes which he
or she does not support (Lavigne, supra at pages 328-29).
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(iii) Underinclusive government action / positive government obligation

As the Charter applies only to governmental actors and
actions (section 32), legislatures are normally not required
to legislate in respect of private interference with freedom
of association. However, in exceptional circumstances, leg-
islation designed to foster freedom of association may
exclude categories of individuals — for example, as in
Dunmore, the exclusion of agricultural workers from a
labour relations statute. Such “underinclusive” legislation
may thus affirmatively permit private actors (e.g., agricul-
tural employers) to interfere with associational activity and
thereby substantially orchestrate, encourage or sustain this
private violation of freedom of association. In consider-
ing whether underinclusion limits freedom of association,
the Court in Dunmore set out three considerations: (1) the
claim of underinclusion should be grounded in fundamen-
tal Charter freedoms rather than in access to a particu-
lar statutory regime; (2) claimants must establish, based
on a proper evidentiary foundation, that exclusion from a
statutory regime permits a substantial interference with the
exercise of protected associational activity (the claimant
must be seeking more than a particular channel for exercis-
ing his or her fundamental freedoms); and (3) there must
be a minimum degree of state action (in other words, it
must be shown that the state can truly be held accountable
for any inability to exercise a fundamental freedom) (Dun-
more, supra at paragraphs 22-26). This does not mean that
there is a constitutional right to protective legislation per
se. On their own, the above principles do not oblige the
state to act where it has not already legislated in respect of
a certain area. (Dunmore, supra at paragraphs 22-26, 29;
Health Services, supra at paragraph 34).

It is unclear whether the three-part Dunmore test remains
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good law. It has not been applied by the Court since Baier
v. Alberta, [2007] 2 SCR 673 (a freedom of expression
case). The Court explicitly declined to apply it in Ontario v.
Criminal Lawyers’ Association, [2010] 1 SCR 815 at para-
graph 31, another freedom of expression case. Despite the
apparently exceptional nature of paragraph 2(d) being used
to impose positive obligations on government, the Supreme
Court in Ontario v. Fraser, [2011] 2 SCR 3, found that
workers who are “incapable of exercising their right to col-
lective bargaining” have a “right against the state” when it
fails “to impose statutory obligations on employers” (para-
graph 73). The Court does not even mention the Dunmore
test.

2. Trade unions

(i) Protection for trade union activities, including collective bargaining

and striking

The freedom to organize an employee association lies at
the heart of the protection of freedom of association (Dun-
more, supra at paragraph 37).

Freedom of association guarantees the right of employ-
ees to meaningfully associate in the pursuit of collective
workplace goals, which includes a right to collective bar-
gaining. That right is one that guarantees a process but does
not guarantee an outcome or access to a particular model
of labour relations (MPAO, supra, at paragraph 67; Health
Services, supra at paragraphs 19, 91; Fraser, supra at para-
graphs 33, 41-42). The right to a process of collective
bargaining means that employees have the right to unite,
to present demands to the employer collectively and to
engage in discussions in an attempt to achieve workplace-

Unofficial Charterpedia 83

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2371/index.do
http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7864/index.do
http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7934/index.do


related goals. It imposes duties on government employers
(and, perhaps, on the state with respect to employers gen-
erally (see discussion of positive obligations after Fraser,
above)) to agree to meet and discuss with employees who
have presented demands collectively to the employer. It
also places constraints on the exercise of legislative powers
in respect of the right to collective bargaining (Health Ser-
vices, supra, at paragraphs 19, 88, 89, 91).

A meaningful process of collective bargaining also
requires the ability of employees to participate in the col-
lective withdrawal of services (i.e., to strike) where good-
faith negotiations break down (Saskatchewan Federation
of Labour v. Saskatchewan, 2015 SCC 4 (“ SFL”) at para-
graph 75).

In concluding that freedom of association includes the
right to a meaningful collective bargaining process, which
in turn includes the right to strike, the Court has explicitly
overturned the “Labour Trilogy”, supra, as well as PlPSC,
supra, Delisle, supra, and the conclusion in Dunmore,
supra, that paragraph 2(d) does not protect collective bar-
gaining.

In determining whether the right to a process of col-
lective bargaining has been infringed, the courts assess
whether the measure disrupts the balance of power between
employees and employer necessary to ensure the mean-
ingful pursuit of workplace goals so as to “substantially
interfere” with meaningful collective bargaining. Such dis-
ruption can occur in many ways: restriction on the subjects
that may be discussed, the imposition of arbitrary out-
comes, banning recourse to collective action without coun-
tervailing protection, making employee workplace goals
impossible to achieve or establishing a process which
employees cannot effectively control or influence. Sub-
stantial interference with collective bargaining negates the
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employees’ right to meaningful freedom of association by
rendering their collective efforts pointless, which encour-
ages the view that future associational activity would be
similarly futile. The analysis is contextual and varies with
the industry culture and workplace in question (MPAO,
supra, at paragraphs 71, 72, 93; Health Services, supra at
paragraphs 90, 92; British Columbia Teachers’ Federation
v. British Columbia, 2016 SCC 49, allowing the appeal
from 2015 BCCA 184 “substantially for the reasons” of the
dissent (“ BCTF”). See paragraphs 284-85, 311, 385 (these
and subsequent references to BCTF are to the dissenting
judgment in the BCCA)).

In Fraser, the Court articulated the test as whether a
measure makes it “effectively impossible” to meaningfully
associate to achieve workplace goals, thus rendering the
association effectively useless by negating its very purpose
(Fraser, supra at paragraphs 33, 45-47, 54). In MPAO, the
Court retreated from this articulation, finding instead that
the “substantial interference” test is the one that governs
(MPAO, supra, at paragraphs 74-77).

In MPAO, the Court found that the specific exclusion of
RCMP members from collective bargaining legislation in
the federal public service had an unconstitutional purpose.
This exclusion derived from a lengthy history of efforts to
prevent RCMP members from engaging in collective bar-
gaining.

Collective bargaining is more than the mere right to
make representations; instead, a “meaningful” process of
collective bargaining under paragraph 2(d) requires
employers to consider and discuss those representations in
good faith (Fraser, supra at paragraphs 2, 40, 51, 54, 90,
92, 106; BCTF, paragraph 286).

While paragraph 2(d) does not guarantee access to a par-
ticular labour relations model, it would seem to provide
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access to a mechanism to resolve bargaining impasses —
either strikes or a meaningful substitute under section 1
such as arbitration (SFL, paragraph 93, which seems to
implicitly reverse the contrary holding in Fraser, supra at
paragraph 47). It also guarantees a collective bargaining
process with a sufficient degree of choice and indepen-
dence from management to permit employees to determine
their collective interests and meaningfully pursue them.
Choice and independence are not absolute, however. The
degree of choice is one which enables employees to have
effective input into the selection of the collective goals to
be advanced by their association. The degree of indepen-
dence is one which ensures that the activities of the associ-
ation are aligned with the interests of its members (MPAO,
paragraphs 81, 83).

Paragraph 2(d) can also protect against a legislative
alteration of a collective agreement. The overall question
is whether there is a sufficient “disruption” of the balance
of power between employees and employer necessary to
ensure the meaningful pursuit of workplace goals so as
to “substantially interfere” with meaningful collective bar-
gaining. In making this assessment, the courts may con-
sider:

• the importance of the matter affected to the process
of collective bargaining and, more specifically, to the
capacity of union members to come together and pur-
sue collective goals in concert (Health Services,
supra at paragraphs 93-97);

• the nature of restrictions on the subjects that may be
discussed (MPAO, paragraph 72);

• whether “arbitrary” outcomes or “radical changes”
have been imposed (MPAO, paragraph 72; Meredith
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v. Canada, 2015 SCC 2 at paragraph 28);

• the degree to which measures are consistent with
agreements reached between the employer and other
bargaining agents (Meredith, supra, at paragraph 28);

• the manner in which the measure impacts on the col-
lective right to good faith negotiation and consulta-
tion and whether the law or government action has
respected the duty to consult and negotiate in good
faith, including good-faith consultation with the
union prior to introduction of the measure where the
union has had the opportunity to meaningfully influ-
ence the changes, on bargaining terms of approxi-
mate equality (Health Services, supra at paragraphs
93-97, 129; BCTF, paragraphs 287-91);

• whether any legislative alteration of a collective
agreement followed an impasse after good-faith con-
sultation or whether the consultation was treated as
merely a “formality” (BCTF, paragraph 311); and

• the degree to which the measure precludes or limits
collective bargaining or consultation in the future
(Fraser, supra, at paragraphs 34, 37, 76; Meredith,
supra, at paragraphs 28-29).

The Charter prohibits abuse of any power imbalance by
the government and thus requires the court to engage in a
sufficiently probing analysis of the government’s actions
and positions to determine whether there has been good-
faith consultation. Good-faith requires the parties to meet
and engage in meaningful dialogue where positions are
explained and each party reads, listens to, and considers
representations made by the other party. Parties’ positions
must not be inflexible and intransigent, and parties must
honestly strive to find a middle ground. Parties are per-
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mitted, however, to engage in hard bargaining, where they
adopt a tough position hoping to force the other side to
agree to their terms. (BCTF, paragraphs 292, 348; Health
Services, paragraph 103).

Fraser explicitly acknowledges that there are circum-
stances under which labour contracts can be interfered with
by legislation (paragraph 76).

Freedom of association directly protects government
employees against any interference by management in the
establishment of an employee association, independent of
any legislative framework (Delisle, supra at paragraphs 10,
32, Dunmore, supra, at paragraph 41).

In Dunmore, the Supreme Court found that the failure
to provide agricultural workers with legislative protections
for the right to organize and to present submissions to
employers offended paragraph 2(d) because it substantially
interfered with these workers’ fundamental freedom to
organize an employee association. The decision was based
on a strong evidentiary record that agricultural workers
were unable to form employee associations and that their
exclusion from legislative protection reinforced this inabil-
ity (Dunmore, supra at paragraphs 35-48). In Fraser, the
Court examined the legislature’s response to Dunmore and
found that the replacement legislation by implication
required employers in the agricultural sector to consider
employee representations in good faith. The statute there-
fore provided for meaningful exercise of free association
in the workplace and did not limit paragraph 2(d). The
evidence established that the union had not made signifi-
cant attempts to make the process under the statute work.
The process had not been “fully explored and tested”. The
Tribunal established under the legislation — which had
not been engaged by the union – would be expected to
interpret its powers in an effective and meaningful way to
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address alleged failures by employers to bargain in good
faith (Fraser, supra at paragraphs 101, 106, 109, 112).

The Supreme Court found a violation of the right to
collective bargaining where certain provisions of a British
Columbia statute (dealing with contracting out, layoffs and
bumping rights) invalidated existing collective agreement
provisions and prohibited future collective bargaining on
specific issues. These matters were of sufficient impor-
tance to union members and the interference was a substan-
tial one, as the statute denied any possibility of consultation
with the union on these issues (Health Services, supra at
paragraphs 151-60).

A violation was also found in BCTF, where the trial
judge had found as a fact that the Province began the con-
sultation process intending to re-enact provisions already
found to be unconstitutional, hoping that the consultation
would cure the unconstitutionality. Its mind was made up.
For a substantial portion of the consultation period, the
Province refused to answer the union’s requests to explain
its position. It did not even read the substance of the
union’s proposal. The Province was therefore not consult-
ing in good faith (BCTF, paragraphs 372-73).

(ii) Freedom from compelled association and union security provisions

Compelling the employer to disclose an employee’s home
contact information to a union so as to permit the union to
carry out its representational obligations does not engage
the employee’s freedom from compelled association
(Bernard, supra, at paragraph 37).
Compelling an employee who is not a member of the trade
union to pay union dues for the purpose of collective bar-
gaining does not limit paragraph 2(d) (Bernard, supra, at
paragraphs 38-39; Lavigne, supra, at page 329). However,
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where those dues are used by the union to contribute to
social or political causes beyond the immediate concerns of
collective bargaining, a plurality of the Court has found a
violation of paragraph 2(d), albeit one that was saved under
section 1. When forced association extends into areas out-
side the realm of common interest that justified the creation
of the group, it interferes with the individual’s right to
refrain from association (Lavigne, supra at pages 332-33).

A legislative requirement that employees in the Québec
construction industry be a member of one of five unions
has been found constitutional. A plurality of a divided
Court found that the law did not impose much more than
the bare obligation to belong to a union and did not impose
a form of ideological conformity or otherwise threaten a
liberty interest protected by the Charter (Advance Cutting,
supra at paragraphs 218, 232).

3. Other types of association

(i) Political

A provision in the Canada Elections Act which prohibited
a third party (e.g., an interest group) from circumventing
election spending limits by splitting itself into two or more
third parties did not limit paragraph 2(d). The provision did
not prevent individuals from joining to form an association
in the pursuit of a collective goal. Rather, it merely pre-
cluded an individual or group from undertaking an activity,
namely circumventing the third party election advertising
limits (Harper v. Canada (Attorney General), [2004] 1
S.C.R. 827, at paragraphs 126-27).

Provisions in Québec’s Referendum Act which signifi-
cantly restricted the ability of an individual or group to pro-
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mote or oppose a referendum option were found to unjus-
tifiably limit paragraph 2(d). In particular, the Act required
an individual or group to affiliate with a national commit-
tee supporting the same referendum option in order to be
able to incur most types of expenses to support that option.
Freedom of association includes the exercise in associa-
tion of the constitutional rights and freedoms of individu-
als. The legislation restricted the freedom of expression of
both individuals and groups and, accordingly, unjustifiably
limited freedom of association (Libman v. Quebec (Attor-
ney General), [1997] 3 S.C.R. 569, at paragraphs 36, 37).

(ii) Commercial

The requirement to participate in an egg marketing scheme
does not offend the freedom of association of egg pro-
ducers. To decide otherwise has the potential to constitu-
tionalize all commercial relationships under the rubric of
freedom of association, as there is no trade or profession
that can be exercised entirely by oneself. It would arguably
mean that all forms of government regulation of the econ-
omy affecting the ability of individuals to trade would, at
least prima facie, infringe paragraph 2(d) and require jus-
tification under section 1 (C.E.M.A., supra, at paragraph
109; query whether this analysis might change in light
of the Court’s subsequent characterization of C.E.M.A. as
applying a “narrow view of freedom of association”
(MPAO, paragraph 41)).

The Criminal Code prohibition against communication
for the purposes of engaging in prostitution does not offend
freedom of association. The target of the legislation is
expressive conduct, not association. Most limitations on
expression have the effect of limiting the possibilities for
human association. All limitations on commercial expres-
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sion will have the effect of limiting the possibilities for
commercial transactions. The mere fact that legislation
limits the possibility of commercial activities or agree-
ments is not sufficient to show an interference with free-
dom of association (R. v. Skinner, [1990] 1 S.C.R. 1235 at
pages 1244-45).

(iii) Intimate relationships

The Criminal Code prohibition against communication for
the purposes of engaging in prostitution does not offend
freedom of association. The legislation is directed at com-
municating in a public place for the purposes of engaging
in prostitution. It is true that such communication or solici-
tation is aimed at either a prostitute or a potential customer
and that the expressive activity is meant to lead to an
exchange of sex for money. That exchange or sale requires
the involvement of another party, and contemplates as the
final objective the “association” of the individuals in some
form of sexual activity. The target of the impugned leg-
islation, however, is expressive activity of a commercial
nature. It does not attack conduct of an associational nature
(Skinner, supra, at pages 1243-44).

(iv) Family relationships

Several cases have found that freedom of association does
not apply to associations between family members. The
desire of one family member to associate with another is
not so much for the purpose of pursuing goals in common,
nor even pursuing activities in common, as it is merely
because they are members of a family. For example, a
parent and child may associate for an economic goal, but
the motivation comes from their relationship, rather than a
relationship being created because of the economic moti-
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vation. The desire of a parent to be with a child has no goal
or purpose like that of associations for economic, political,
religious, social, charitable or even entertainment purposes
(Catholic Children’s Aid Society of Metropolitan Toronto v.
S.(T.) (1989), 69 O.R. (2d) 189 (C.A.)).

(v) Associations involving violence

Freedom of association is not infringed by the Minister’s
discretion under the Immigration Act to deport an individ-
ual who has been engaged in terrorism or who is a member
of a terrorist organization. Such conduct, interpreted prop-
erly by the Minister, would not attract constitutional pro-
tection because it would be conduct associated with violent
activity. Persons associated with terrorism or terrorist orga-
nizations are or have been associated with things directed
at violence, if not violence itself. So long as the Minister
exercises his or her discretion in accordance with the Act,
there will be no paragraphs 2(b) or (d) Charter violation.
(Suresh v. Canada (Minister of Citizenship and Immigra-
tion), [2002] 1 S.C.R. 3 at paragraphs 105, 108; see also
MPAO, supra, at paragraph 59 (“associational activity that
constitutes violence is not protected by paragraph 2(d)”))
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III

Democratic Rights





6.

Section 3: Democratic Rights

Provision

3. Every citizen of Canada has the right to vote in an elec-
tion of members of the House of Commons or of a legisla-
tive assembly and to be qualified for membership therein.

Similar provisions

There is no similar provision in the Canadian Bill of
Rights. Similar provisions may be found in the following
international instruments binding on Canada: article 25 of
the International Covenant on Civil and Political Rights;
article 7 of the Convention on the Elimination of All Forms
of Discrimination Against Women; article 29 of the Con-
vention on the Rights of Persons with Disabilities; and arti-
cles 20, 32 and 34 of the American Declaration of the
Rights and Duties of Man.

See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada but include Similar provisions: article 23 of the
American Convention on Human Rights; and article 3 of
the First Protocol to the European Convention on Human
Rights. The American Constitution does not contain a sep-
arate guarantee of the right to vote, but some sections, and
some Amendments (section 1, subsection 2, and the 15th,
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19th, 24th and 26th Amendments) include various guaran-
tees relating to the right to vote.

Purpose

The purpose of section 3 is to protect the right of each
citizen to play a meaningful role in the electoral process
(Opitz v. Wrzesnewskyj, 2012 SCC 55, at paragraph 28;
Figueroa v. Canada (Attorney General), [2003] 1 S.C.R.
912, at paragraphs 25-26 and 30; Harper v. Canada (Attor-
ney General), [2004] 1 S.C.R. 827, at paragraphs 69-70).
Supreme Court jurisprudence also indicates that section 3
protects the right to “effective representation” (Reference
re Provincial Electoral Boundaries (Sask.), [1991] 2
S.C.R. 158 (“ Saskatchewan Reference”) at 183; Harper,
supra at paragraph 68). Participation in the electoral
process has an intrinsic value independent of its impact
upon the actual outcome of elections (Figueroa, supra at
paragraph 29); Daoust v. Québec (Directeur général des
élections), 2011 QCCA 1634 at paragraph 46, leave to
appeal to SCC refused [2012] S.C.C.A. No. 490). As for
the right to effective representation, it includes the idea
of having a voice in the deliberations of government as
well as the right to bring one’s grievances and concerns
to the attention of one’s government representative
(Saskatchewan Reference, supra, at 183).

Section 3 must be interpreted having regard to the philo-
sophical principles that have guided the historic develop-
ment of the right to vote in our constitutional tradition
(Saskatchewan Reference, supra; Dixon v. British Colum-
bia (Attorney General) (1989), 59 D.L.R. (4th) 247
(B.C.S.C.)). It must also be interpreted in a way that
advances the values and principles that embody a free and
democratic society, which include respect for a diversity
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of opinions and beliefs (Figueroa, supra, paragraph 27;
Saskatchewan Reference, supra, pages 188-189).

In interpreting section 3, its broad ambit should not be
limited by countervailing collective concerns (such as the
public interest in aggregating political preferences); these
are more appropriately considered under section 1
(Figueroa, supra at paragraphs 31-37; Sauvé v. Canada
(Chief Electoral Officer), [2002] 3 S.C.R. 519, at para-
graph 11 (“ Sauvé No. 2”); Harvey v. New Brunswick
(Attorney General), [1996] 2 S.C.R. 876, at paragraphs
29-31; Henry v. Canada (Attorney General), 2014 BCCA
30, at paragraphs 69-70, leave to appeal to SCC refused
[2014] S.C.C.A. No. 134; Frank v. Canada (Attorney Gen-
eral), 2015 ONCA 536, at paragraphs 76-81, leave to
appeal to SCC granted [2015] S.C.C.A. No. 396). That
said, to make out a breach of section 3, a claimant must
demonstrate an actual interference with their section 3 right
(see Turmel v. Canada, 2016 FC 532 at paragraph 12,
where the court stated that section 3 guarantees the right to
play a meaningful role in the electoral process, not “a pub-
licly funded or unlimited role”; see also Figueroa, supra,
at paragraph 36).

The importance of section 3, and the need to give it a
large and liberal interpretation, are underlined by the fact
that section 3 is not subject to constitutional override under
section 33 of the Charter (Sauvé No. 2, supra at paragraph
11; Optiz, supra at paragraph 29).
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Analysis

1. Application

Section 3 is one of the few rights in the Charter that is
reserved to Canadian citizens.

Section 3 applies to elections of the House of Commons
and provincial and territorial legislative bodies (on this
point, see section 30 of the Charter). It does not apply to a
referendum (Haig v. Canada, [1993] 2 S.C.R. 995), munic-
ipal elections (Haig, supra; Rheaume v. Ontario (Attorney
General) (1992), 7 O.R. (3d) 22 (C.A.), leave to appeal to
SCC refused [1992] S.C.C.A. No. 146; Nunziata v. Toronto
(City) Clerk (2000), 50 O.R. (3d) 295 (Ont.C.A.)) or elec-
tions to an Indian band council (Corbiere v. Canada (Min-
ister of Indian and Northern Affairs), [1999] 2 S.C.R. 203).

The courts have recognized the interrelationship
between section 3 and other Charter rights, particularly the
rights to freedom of expression and equality (Figueroa,
supra). Even when section 3 does not apply, the values of
democratic participation embodied in that section may still
be argued as the basis of an application under freedom of
expression in paragraph 2(b) and freedom of association
under paragraph 2(d) of the Charter (see e.g., Haig, supra;
Siemens v. Manitoba (Attorney General), [2003] 1 S.C.R. 6
and Libman v. Quebec (Attorney General), [1997] 3 S.C.R.
569, involving referenda; Baier v. Alberta, 2007 SCC 31,
involving school board elections) or the right to equality
in section 15 of the Charter (e.g., Corbiere, supra; Baier,
supra).

2. Direct interference with the right to vote or
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to be a candidate

(i) The vote

It is a restriction of section 3 to expressly deprive certain
citizens of the right to vote, including:

• prison inmates (Sauvé v. Canada (Attorney General),
[1993] 2 S.C.R. 438; 7 O.R. (3d) 481 (C.A.) (“ Sauvé
No. 1”); Sauvé No. 2, supra);

• judges (Muldoon v. Canada, [1988] 3 F.C. 628
(T.D.));

• persons suffering from a “mental disease” (Disability
Rights Council v. Canada, [1988] 3 F.C. 622 (T.D.));

• persons under the age of 18 years (Fitzgerald (Next
Friend of) v. Alberta, 2004 ABCA 184, leave to
appeal to SCC refused [2004] S.C.C.A. No. 349 —
although this age limit was justified under section 1);

• citizens who reside outside of Canada (Frank v.
Canada (Attorney General), supra — although provi-
sions allowing non-resident citizens to vote only if
they have resided outside of Canada for less than five
years, and intend to return to Canada to resume resi-
dency in the future, were justified under section 1);

• persons who have recently arrived in a province or
territory (Reference Re Yukon Election Residency
Requirements (1986), 27 D.L.R. (4th) 146 (Y.T.C.A.);
Storey v. Zazelenchuk (1984), 36 Sask.R. 103 (C.A.);
Olson v. Ontario (1992), 12 C.R.R. (2d) 120
(Ont.Gen.Div.); Arnold v. Ontario (Attorney Gen-
eral) (1987), 43 D.L.R. 4th 94 (Ont.H.Ct.) —
although 6 to 12 month minimum residency require-
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ments were justified under section 1).

The imposition of administrative requirements on qualified
electors in order to be entitled to vote, such as the require-
ment to produce proof of one’s identity and residence at the
polling station before casting a ballot, may also prima facie
restrict the right to vote (Henry v. Canada (Attorney Gen-
eral), supra — although this particular requirement was
justified under section 1).

A failure on the part of governments to take positive
action to put in place appropriate mechanisms to enable cit-
izens to exercise their right to vote (for example, absen-
tee ballots) may also restrict section 3 (Re Hoogbruin and
Attorney General of British Columbia (1985), 24 D.L.R.
(4th) 718 (B.C.C.A.); Henry v. Canada (Attorney General),
2010 BCSC 610, at paragraphs 140-141 and 189).

(ii) Eligibility to be a candidate

The words “to be qualified for membership” in section 3
should be interpreted broadly to mean that every citizen
is eligible to be a candidate and sit in the House of Com-
mons or a legislative assembly (Harvey, supra at para-
graphs 27-29).

A statutory restriction on eligibility to be a candidate is
always a limit of section 3 (Harvey, supra). This includes:

• a prohibition on certain classes of persons standing as
candidates (for example, because of a conviction for
an indictable offence or for electoral fraud), as well
as denying such a person the right to sit in the legisla-
ture (Harvey, supra — although a five-year disquali-
fication was upheld under section 1; Maclean v. Nova
Scotia (Attorney General) (1987), 35 D.L.R. (4th)
306 (N.S.S.C.T.D.));
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• a minimum residency requirement (Anawak v.
Nunavut (Chief Electoral Officer), 2008 NUCJ 26 —
although a 12 month residency requirement in the ter-
ritory was upheld under section 1).

3. Interference with the conditions under

which section 3 rights are exercised

Even where the right to vote or eligibility to be a candidate
is not directly denied, there may be a restriction of section
3 where the impugned law or government action interferes
with the conditions under which these rights are exercised.
In such cases, notably those involving the distribution of
electoral boundaries, it may be necessary to consider the
broader social and political context in order to determine
whether the challenged measure infringes the right to play
a meaningful role in the electoral process or the right to
effective representation (Figueroa, supra, at paragraph 33).

(i) The distribution of electoral boundaries

The right to effective representation may be infringed
where the effect of how the electoral map is drawn is
to assign considerably more weight to one vote than to
another (Saskatchewan Reference, supra; Raîche v.
Canada (Attorney General), 2004 FC 679 (T.D.); Refer-
ence re Electoral Divisions Statutes Amendment Act, 1993,
[1994] A.J. No. 768 [?] (Alta.C.A.) (QL); Reference re
Electoral Boundaries Commission Act (Alberta) (1991),
86 D.L.R. (4th) 447 (Alta.C.A.); Charlottetown (City) v.
Prince Edward Island (1998), 168 D.L.R. (4th) 79
(P.E.I.S.C.A.D.), leave to appeal to SCC refused [1999]
S.C.C.A. No. 64; MacKinnon v. Prince Edward Island
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(1993), 101 D.L.R. (4th) 362 (P.E.I.S.C.T.D.); Friends of
Democracy v. Northwest Territories (Attorney General),
[1999] N.W.T.J. No. 28 (N.W.T.S.C.) (QL), leave to appeal
by interveners to NWTCA refused [1999] N.W.T.J. No. 81
(QL); Dixon (B.C.S.C.), supra).

Section 3 does not guarantee absolute equality of voting
power as between citizens. However, relative equality of
voting power is of prime importance under section 3 and
a first condition of effective representation (Saskatchewan
Reference, supra, at 183; Raîche, supra, at paragraph 30;
Reference re Electoral Divisions Statutes Amendment Act,
1993 (Alta.C.A.), supra, at paragraphs 43-45 and 56; Char-
lottetown (P.E.I.S.C.A.D.), supra, at paragraphs 18-20;
MacKinnon (P.E.I.S.C.T.D.), supra, at pages 367-368).
Other factors may also be considered in drawing electoral
boundaries to ensure legislatures effectively represent the
diversity of Canadian society, including geography, com-
munity history, community interests and minority represen-
tation (Saskatchewan Reference, supra, at 184-185; Refer-
ence re House of Assembly Act (N.S.), 2017 NSCA 10 at
paragraphs 66-68).

For example, in the Saskatchewan Reference, supra, the
Supreme Court found that the variances in voter population
between urban and rural ridings in that case were justified
based on such considerations as the special challenges of
representing sparsely populated rural ridings, geographic
boundaries such as rivers and municipal boundaries that
form natural community dividing lines, and growth projec-
tions.

Most jurisdictions in Canada establish independent com-
missions that are involved in reviewing and determining
how electoral boundaries should be distributed. Section
3 does not require that independent boundaries commis-
sions be involved (Saskatchewan Reference, supra; Refer-
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ence re Electoral Divisions Statutes Amendment Act, 1993,
supra, at paragraph 79; Charlottetown (PEISCAD), supra,
at paragraph 32). But the process for drawing boundaries
should be fair (Saskatchewan Reference, supra, at para-
graph 76). In addition, whichever body is tasked with
drawing boundaries must be permitted to balance voter par-
ity against the other applicable factors to ensure the bound-
aries reflect effective representation (Reference re House of
Assembly Act (N.S.), supra, at paragraphs 90, 108 and 134).

(ii) The differential treatment of electoral competitors

Section 3 does not require governments to treat all citizens
and all electoral competitors in exactly the same way
(Figueroa, supra, at paragraphs 51 and 91). However, sec-
tion 3 does oblige governments not to enhance the capacity
of one citizen to participate in the electoral process in a
way that compromises another citizen’s parallel right to do
the same (Figueroa, supra, at paragraph 50). The differ-
ential treatment of electoral competitors may limit section
3 where it is found to exacerbate a pre-existing disparity
in their capacity to communicate their ideas and position
to voters (Figueroa, supra, at paragraph 54; see also Lon-
gley v. Canada (Attorney General), 2007 ONCA 852, lv.
to SCC refused [2008] S.C.C.A. No. 41, with respect to
political parties; R. v. Nunziata (2005), 78 O.R. (3d) 285
(Ont.Ct.Jus.) and De Jong v. Ontario (Attorney General),
[2007] O.J. No. 4041 (Ont.Sup.Ct.) with respect to candi-
dates).

For example, a legislative requirement for political par-
ties to endorse at least 50 candidates in an election in order
to obtain access to financial and other benefits (the abil-
ity to issue tax receipts, transfer unspent election funds to
one’s party and include one’s party affiliation on the bal-
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lot) was found to interfere with section 3, as it exacerbated
the pre-existing disparity in the capacity of small, emerging
and fringe parties to compete for votes with larger, estab-
lished parties (Figueroa, supra).

The leader of the governing party’s decision to call an
election before the fixed election date set out in legislation
does not limit section 3 rights, as there was no evidence
that it led to an unfair election, or that it had an adverse
effect on other political parties (Conacher v. Canada
(Prime Minister), 2009 FC 920 at paragraph 76, 2010 FCA
131 at paragraph 11, leave to appeal to SCC refused [2010]
S.C.C.A. 315) or on voters (Engel v. Alberta, 2015 ABQB
226 at paragraphs 17-27).

(iii) Electoral System

The Constitution does not require a particular kind of elec-
toral system (Daoust, supra at paragraph 36; see also
Figueroa, supra at paragraphs 81 and 161). In Daoust, it
was argued that the “first-past-the-post” or single mem-
ber plurality system of voting, currently used throughout
Canada, interferes with section 3 because it produces
results that distort the vote, and favours the election of
majority governments over smaller parties. The Quebec
Court of Appeal accepted that every electoral system,
including systems based on proportional representation,
have shortcomings and lead to some deviation or distortion
in the results that they produce. The first-past-the post sys-
tem was found to respect the principle of relative voter par-
ity, and not to limit the principle of effective representation
in section 3.

(iv) Electoral information

Section 3 includes a citizen’s right to exercise his or her

106 David Whelan

http://canlii.ca/t/25rtv#par76
http://canlii.ca/t/gh29r#17
http://canlii.ca/t/gh29r#17


vote in an informed manner (Harper, supra at paragraph
71; Barette v. Canada (1994), 113 D.L.R. (4th) 623
(C.A.Q.), at 625-627; Dixon (B.C.S.C.), supra at 259). A
measure that denies electors sufficient information to
enable them to make an informed choice in voting may
compromise the right to vote guaranteed by section 3
(Thomson Newspapers Co. v. Canada (Attorney General),
[1998] 1 S.C.R. 877, at paragraphs 82-84; Reform Party of
Canada v. Canada (Attorney General) (1995), 123 D.L.R.
(4th) 366 (Alta.C.A.), at 424-426).

However, section 3 does not include a right to unlimited
information. For example, the unequal dissemination of
points of view during election campaigns may undermine
a voter’s ability to be adequately informed of all views.
Carefully tailored spending limits on election advertising
have been found to promote equality in political discourse,
and do not interfere with section 3 (Harper, supra, at para-
graphs 72-74 — although such limits may well restrict
freedom of expression under paragraph 2(b) of the Char-
ter).

4. Conflict with the exercise of a

Parliamentary privilege

Where the infringement of the right to vote or eligibility to
be a candidate results from the exercise of a Parliamentary
privilege, the infringement may fall outside the jurisdiction
of the courts to review (Harvey, supra).

5. Interpreting elections legislation

Legislation regulating elections, such as the Canada Elec-
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tions Act, should be interpreted wherever possible in a way
that is enfranchising (Opitz, supra at paragraph 37; Haig,
supra at 1049-50).

Enfranchisement and protecting the integrity of the
democratic process are central purposes of the Canada
Elections Act (Opitz, supra at paragraph 38; see also para-
graph 145 per the dissent, which states the Act’s overar-
ching purpose is “to ensure the democratic legitimacy of
federal elections in Canada”).

The interrelated and sometimes conflicting values which
Canada’s electoral system must balance include “certainty,
accuracy, fairness, accessibility, voter anonymity, prompt-
ness, finality, legitimacy, efficiency and cost”, with the
central value being the Charter right to vote (Opitz, supra
at paragraph 44).

6. Interlocutory injunctions and stays

There is a growing body of cases in which the courts
have considered whether to issue an interlocutory injunc-
tion in a Charter challenge to elections legislation. Most
have invoked section 3 of the Charter, but some have also
involved section 2. These are motions brought by claimants
to suspend the effect of an elections law pending the court’s
disposition of the case, in circumstances where the merits
cannot be determined in time before an upcoming election.
The courts have generally found for the claimant on the
first two parts of the test for an injunction (that there is a
serious issue to be tried, and that there will be irreparable
harm to democratic rights if the injunction is not granted).
However, these motions have largely been unsuccessful on
the third part of the test (the balance of convenience). Gov-
ernments benefit at this stage of the test from a presump-
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tion that a validly enacted law will produce a public good.
In addition, the courts have adopted a rule against grant-
ing the equivalent of final relief in interlocutory challenges
to elections legislation. See Harper v. Canada (Attorney
General), 2000 SCC 57; Council of Canadians v. Canada
(Attorney General), 2015 ONSC 4601 at paragraphs 84-92,
which includes a discussion of the key cases.

A related line of cases deals with motions brought by
governments to stay the effect of a court judgment striking
down elections legislation as contrary to the Charter, pend-
ing the disposition of an appeal. The results in these cases
have been mixed, with the government’s request for a stay
being granted in some cases (Longley v. Canada (Attorney
General), 2007 ONCA 149), while not being granted in
others (Frank v. Canada (Attorney General), 2014 ONCA
485; Sauvé v. Canada (Chief Electoral Officer), [1997] 3
F.C. 628 (T.D.), [1997] 3 F.C. 643 (C.A.), leave to appeal
to SCC refused [1997] S.C.C.A. No. 264).

Section 1 considerations specific to this section

In the case of a direct interference with the right to vote or
stand as a candidate, the Charter analysis will in most cases
focus on section 1. Where the complaint alleges inter-
ference with the conditions under which section 3 rights
are exercised, the section 3 analysis may be more exten-
sive, especially in the case of electoral boundaries, and
may involve consideration of the broader social context
(Saskatchewan Reference, supra; Figueroa, supra).

The importance of the right to vote, which is reflected,
for instance, by the fact that section 3 is not subject to
override under section 33, calls for rigorous application of
section 1 requirements, not judicial deference (Figueroa,
supra at paragraph 60; Sauvé No. 2, supra at paragraphs 9,
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11 and 14; Sauvé No. 1 (Ont.C.A.), supra; Henry (BCCA),
supra at paragraphs 84-85; see also Opitz, supra at para-
graph 35). Note that in other cases, however, the legislature
has been accorded deference under section 1 in choosing
or designing Canada’s electoral model — e.g., in cases
involving paragraph 2(b) freedom of expression rather than
section 3, as in Harper, supra, and Bryan, supra.

Vague, symbolic and abstract objectives for restricting
section 3 rights will be more difficult to justify under sec-
tion 1 (Sauvé No. 2, supra, at paragraphs 22-24). The
objective of maintaining and enhancing the integrity of the
electoral process has been recognized as a pressing and
substantial objective for limiting section 3 rights (Harvey,
supra, at paragraph 38; Figueroa, supra at paragraph 72).
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7.

Section 4: Maximum Duration of

Legislative Bodies

Provision

1. No House of Commons and no legislative assem-
bly shall continue for longer than five years from the
date fixed for the return of the writs at a general elec-
tion of its members.

2. In time of real or apprehended war, invasion or
insurrection, a House of Commons may be continued
by Parliament and a legislative assembly may be con-
tinued by the legislature beyond five years if such
continuation is not opposed by the votes of more than
one-third of the members of the House of Commons
or the legislative assembly, as the case may be.

Similar provisions

Prior to 1982, subsection 91(1) of the Constitution Act,
1867, as enacted by the British North America Act (No.
2) of 1949, determined the duration of the House of Com-
mons in the same way as section 4 of the Charter. The pro-
vision was repealed by the Constitution Act, 1982, enacting
the present Charter provision. Also, section 50 of the Con-
stitution Act, 1867 limits the duration of a House of Com-
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mons to five years without referring to a possibility of
extension, even in case of war. Section 50 presumably now
must be read in conjunction with section 4 of the Charter.

Section 85 of the Constitution Act, 1867 sets the duration
of the legislatures of Ontario and Quebec at four years. The
legislatures could provide otherwise by virtue of subsec-
tion 92(1) of the 1867 Act (in respect of provincial power
to amend provincial constitutions; subsection 92(1) was
repealed, but a provincial amending power is now found at
section 45 of the Constitution Act, 1982). Such power by
the legislatures in respect of the duration of legislatures is
now subject to section 4 of the Charter.

Section 56.1 of the Canada Elections Act stipulates that
federal elections “must be held on the third Monday of
October in the fourth calendar year following polling day
for the last general election”, although this is stipulated as
not affecting the power of the Governor General to order
dissolution. Section 56.1 has been found not to create a
constitutional convention under which the Prime Minister
would be prevented from advising the Governor General
to order dissolution other than at the interval specified
(Conacher v. Canada (Prime Minister), 2009 FC 920,
affirmed by 2010 FCA 131, leave to appeal to the SCC
denied, 2011 CarswellNat 46). Provisions for fixed election
dates are also found in the statutes of various provinces
(see, interpreting one of these provisions, Engel v. Alberta
(Executive Council), 2015 ABQB 226 adopting an
approach akin to that in Conacher).

The origin of limits on the terms of legislatures under
British Parliamentary systems dates back to the Triennial
Act of 1641 in England, which required that general elec-
tions be held every three years. This requirement was made
more flexible by the Triennial Act of 1664, which required
merely that Parliament sit once in every three years. Under
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Charles II, the same Parliament accordingly sat from 1661
to 1678. The term of Parliament was again limited to three
years in 1694 following the second revolution: An Act for
the Frequent meeting and calling of Parliaments (1694),
6-7 William & Mary, U.-K., c. 2.

Article 25 of the International Covenant on Civil and
Political Rights requires that elections be held on a “peri-
odic” basis. Similarly, article 3 of the First Additional Pro-
tocol to the European Convention on Human Rights and
Fundamental Freedoms (the European Convention)
requires that elections be held “at reasonable intervals”.

The American Constitution provides fixed terms for
members of the House of Representatives and the Senate
as well as for the presidency.

Purpose

There has been very little judicial commentary on this
Charter provision. Presumably, the purpose of section 4 is
to preserve the democratic character of the House of Com-
mons and legislatures by ensuring that no House of Com-
mons or legislature should last for an excessive period and
not reflect the will of the people.

Analysis

It would appear that the limit imposed by section 4 for-
mally applies to the Governor General and to the lieutenant
governor of each province, since it is they who formally
call elections under the Royal prerogative. It has been rec-
ognized in other contexts that the Charter applies to the
exercise of the Royal prerogative (Operation Dismantle v.
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The Queen, [1985] 1 S.C.R. 441; Canada (Prime Minister)
v. Khadr, [2010] 1 S.C.R. 44).

Section 4 has no application to municipal councils: such
councils are not “legislative assemblies” within the mean-
ing of section 4, but are bodies created by provincial leg-
islatures (Atkins v. Calgary (City), (1994), 148 A.R. 81, 16
Alta. L.R. (3d) 429 (Q.B.), appeal on other grounds dis-
missed (1994), 162 A.R. 97, 25 Alta. L.R. (3d) 365; see
also, Great Harbour Deep (Community) v. Higdon (1996),
431 A.P.R. 120 (Nfld. Prov. Ct.)).

Section 4 is not subject to override by the notwithstand-
ing clause at section 33 of the Charter. In theory, a limi-
tation on rights under section 4 might be justifiable under
section 1 of the Charter, but query whether this would
be possible in practice given that factors that presumably
would be relevant to section 1 analysis are already included
in subsection 4(2).
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8.

Section 5: Annual Sitting of Legislative

Bodies

Provision

5. There shall be a sitting of Parliament and of each legis-
lature at least once every twelve months.

Similar provisions

Prior to 1982, section 20 of the Constitution Act, 1867 set
out a similar obligation for the Parliament of Canada. Sec-
tion 20 was repealed by the Constitution Act, 1982, enact-
ing the present Charter provision.

Section 86 of the Constitution Act, 1867 imposes a sim-
ilar obligation on the legislatures of Ontario and Quebec.
Presumably this obligation now must be read in conjunc-
tion with section 5 of the Charter. A similar obligation
also applied to the Manitoba legislature under the Manitoba
Act, 1870, but was repealed by the Constitution Act, 1982.

The guarantee of an annual sitting dates back to the
mid-17th century in England. Prior to that date, long peri-
ods often passed without the monarch summoning Parlia-
ment. This was especially true under Charles I from 1629
to 1640. Various statutes, including the Triennial Acts of
1641 and 1664, were designed to guarantee that Parlia-
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ment would be summoned on a regular basis. Following
the second revolution, the Bill of Rights of 1689 also pro-
vided “that for redress of all grievances, and for the amend-
ing, strengthening and preserving of the laws, Parliaments
ought to be held frequently”.

Article 25 of the International Covenant on Civil and
Political Rights gives citizens the right “to take part in the
conduct of public affairs, directly or through freely chosen
representatives”.

Subsection 4(2) of the American Constitution provides
that Congress must meet at least once a year.

Purpose

There has been very little judicial commentary on this
Charter provision. Presumably, the purpose of section 5 is
to ensure that Members of Parliament and of legislatures
carry out their democratic mandate, especially with respect
to the principle of responsible government.

Analysis

Commentary by the Supreme Court suggests that the oblig-
ation under section 5 applies to Parliament and the legis-
latures themselves: the legislature is called to sit by the
Speaker and the action is purely internal to the legislative
body (New Brunswick Broadcasting Co. v. Nova Scotia
(Speaker of the House of Assembly), [1993] 1 S.C.R. 319).

Section 5 is not subject to override by the notwithstand-
ing clause at section 33 of the Charter.

116 David Whelan

https://www.parliament.uk/about/living-heritage/evolutionofparliament/parliamentaryauthority/revolution/collections1/collections-glorious-revolution/billofrights/
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx
https://www.archives.gov/founding-docs/constitution-transcript
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/957/index.do


IV

Mobility Rights





9.

Section 6: Mobility Rights

Provision

6. (1) Every citizen of Canada has the right to enter, remain
in and leave Canada.

(2) Every citizen of Canada and every person who has
the status of a permanent resident of Canada has the right:

1. to move to an take up residence in any province;
and

2. to pursue the gaining of a livelihood in any
province.

(3) The rights specified in subsection (2) are subject to:

1. any laws or practices of general application in
force in a province other than those that discriminate
among persons primarily on the basis of province of
present or previous residence; and

2. any laws providing for reasonable residency
requirements as a qualification for the receipt of pub-
licly provided social services.

(4) Subsections (2) and (3) do not preclude any law, pro-
gram or activity that has as its object the amelioration in a
province of conditions of individuals in that province who



are socially or economically disadvantaged if the rate of
employment in that province is below the rate of employ-
ment in Canada.

Similar provisions

Similar provisions may be found in the following Canadian
laws and international instruments binding on Canada:
paragraph 2(a) of the Canadian Bill of Rights; article 12 of
the International Covenant on Civil and Political Rights;
article 6 of the International Covenant on Economic,
Social and Cultural Rights; article 18 of the Convention
on the Rights of Persons with Disabilities; article 10 of the
Convention on the Rights of the Child; article 15 of the
Convention on the Elimination of All Forms of Discrim-
ination Against Women; article 5(c)(i) of the Convention
on the Elimination of All Forms of Racial Discrimina-
tion; article 26 of the Convention Relating to the Status of
Refugees.

See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada but include similar provisions: article IV and the
Fourteenth Amendment of the Constitution of the United
States of America; articles 2, 6, 13 and 23 of the Universal
Declaration of Human Rights; the Fourth Protocol, articles
2, 3, and 4 of the European Convention on Human Rights.

Purpose

Subsection 6(1) of the Charter is concerned with interna-
tional movement. There are three rights found in subsec-
tion 6(1): the right to enter, remain in, and leave Canada
(Divito v. Canada (Public Safety and Emergency Prepared-
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ness), [2013] 3 SCR 157, 2013 SCC 47 at paragraph 18).
Its central purpose is to prevent exile and banishment
(United States of America v. Cotroni, [1989] 1 S.C.R.
1469) through the constitutionalization of the right to enter
and remain in Canada for citizens. The right to leave
Canada is also constitutionalized in subsection 6(1) (see,
e.g., Droit de la famille – 13328, 2013 QCCA 277 at para-
graphs 38-40).

Subsection 6(2) is concerned with movement within
Canada to take up residence or to pursue the gaining of a
livelihood. The right of Canadian citizens and permanent
residents to move about, reside, and work in the province
of their choice was constitutionalized out of a concern
with fundamental human rights, and supports the notion of
equality of treatment and non-discrimination on the basis
of residence (Canadian Egg Marketing Agency v. Richard-
son, [1998] 3 S.C.R. 157 (CEMA)).

Section 6 is one of the privileged rights that is not sub-
ject to section 33 of the Charter; section 6 cannot be over-
come by enactment of a notwithstanding clause.

Analysis

1. Subsection 6(1) – The right to enter, remain

in, and leave Canada

Subsection 6(1) only applies to Canadian citizens (Cotroni,
supra; Canada (Minister of Employment and Immigration)
v. Chiarelli, [1992] 1 SCR 711, at paragraphs 26 and 32).
The word “citizen” does not have a broader meaning than
that given to it by citizenship legislation (Solis v. Canada
(Minister of Citizenship and Immigration) (2000), 186
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D.L.R. (4th) 512 (F.C.A.), leave to appeal refused, [2000]
S.C.C.A. No. 249).

(i) Mobility rights in relation to extradition

The Minister’s decision to extradite a Canadian citizen
under the Extradition Act prima facie limits the citizen’s
subsection 6(1) right to remain in Canada (Cotroni, supra,
at paragraph 18). However, extradition in general consti-
tutes a reasonable limit on this right under section 1
(Cotroni, supra at paragraph 45; see the further discussion
below under “Section 1 considerations specific to extradi-
tion cases”). The applicable principles in this respect have
been reaffirmed by the Supreme Court (see, e.g., Sriskan-
darajah v. United States of America, [2012] 3 S.C.R. 609).

The fact that a Canadian citizen would face a more
severe punishment on conviction in the state requesting
extradition than would have been imposed had the alleged
crime been committed in Canada, will not in itself result
in an unjustifiable limit of his section 6 right to remain
in Canada (Ross v. United States of America (1994), 119
D.L.R. (4th) 333 (B.C.C.A.), aff’d, [1996] 1 S.C.R. 469; on
the issue generally of when a violation of subsection 6(1)
would be unjustified, see “Section 1 considerations spe-
cific to extradition cases”, below). Under the current struc-
ture of the Extradition Act, the responsibility to consider
subsection 6(1) rights resides with the Minister of Justice
at the time of surrender of the fugitive, and not with the
extradition judge at the committal hearing (United States
of America v. Kwok, [2001] 1 S.C.R. 532 at paragraph
48). However, on efficiency grounds, extradition judges
have the discretion to hear, without deciding, evidence on
alleged section 6 Charter violations when the allegations
hold an air of reality (Kwok, supra at paragraph 74).
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Sections 32 and 33 of the Extradition Act do not limit
subsection 6(1) of the Charter because these provisions
apply only at the committal stage of the extradition
process, and subsection 6(1) is not engaged at that stage.
Subsection 6(1) is engaged only at the subsequent surren-
der stage, and the Minister is not required to base the sur-
render decision on evidence submitted at the committal
hearing pursuant to subsections 32 and 33 (United States
of America v. Ferras; United States of America v. Latty,
[2006] 2 S.C.R. 77 at paragraphs 82-83).

Extradition with the possibility of facing the death
penalty in the Requesting State is only marginally a mobil-
ity rights issue, and is mainly a justice issue that should be
addressed under section 7 of the Charter (United States of
America v. Burns, [2001] 1 S.C.R. 283, at paragraph 48).

An appellate decision indicates that aboriginal status
does not give a person facing extradition an enhanced sub-
section 6(1) right to remain in Canada. However, aborig-
inal status can be relevant to section 7 Charter analysis
of extradition (United States of America v. Leonard, 2012
ONCA 622, leave to appeal refused, [2012] S.C.C.A. No.
490).

(ii) Subsection 6(1) and the right to a passport

A majority of the Supreme Court stated in obiter that the
requirement that citizens present a passport to enter Canada
would not be an infringement of their mobility rights since
the passport serves to identify those who can exercise the
rights of Canadian citizens. The court went on to suggest
that an unjustifiable limit of the Charter may arise if this
requirement can only be met with great difficulty or
expense (R v. Nikal, [1996] 1 S.C.R. 1013, at paragraph
96).
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Lower court and appellate jurisprudence indicates that
the right of citizens to enter and leave Canada as guaran-
teed by subsection 6(1) includes the right to a passport:
Khadr v. Canada (Attorney General), [2007] 2 F.C.R. 218
(T.D.), at paragraph 69; Kamel v. Canada (Attorney Gen-
eral), [2009] 1 F.C.R. [dw: 1 F.C.R. 59?] (T.D.), at para-
graphs 103, 109-113, aff’d on this point [2009] 4 F.C.R.
449 (F.C.A.) [“Kamel, (2009)”] at paragraphs 15-18, leave
to appeal to the SCC refused [2009] S.C.C.A. No. 124;
Kamel v. Canada (Attorney General) 2013 FCA 103 [“
Kamel, (2013)”] at paragraphs 26-31; Abdelrazik v.
Canada (Minister of Foreign Affairs) 2009 FC 580, at para-
graphs 151-152; Kamel v. Canada (Attorney General) [“
Kamel, (2011)”], 2011 FC 1061, at paragraph 72; F.C. v.
Canada (Attorney General) 2010 QCCS 622 at paragraph
31. Where a citizen is outside Canada, the Government has
a “positive obligation” to issue an emergency passport to
that citizen to permit him or her to enter Canada: Abdel-
razik v. Canada, supra, at paragraph 152, app’l dismissed,
2009 FCA 77. Although there is a subsection 6(1) right to a
passport, denial of a passport can be justified under section
1 of the Charter where the circumstances so permit (Kamel,
(2009), Kamel, (2013)).

Subsection 6(1) does not grant the right to enter another
country or the right to leave another country. It is the
authorities of that other country who determine their own
entry and exit conditions. Subsection 6(1) does not impose
any obligation on the Canadian government to guarantee
entry to or exit from another country (Kamel (2009), supra
at paragraph 17). However, applied at an individual level, it
is no answer to say that it is not the Canadian government
which prevents one from leaving Canada when a passport
is denied, and that the responsibility is solely that of the
foreign country which requires it. To accept this interpreta-
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tion is to give a narrow and technical meaning to a Charter
right (Khadr, supra at paragraph 65).

In relation to the right to leave Canada, courts have held
that orders requiring an adult Canadian citizen to leave a
foreign state to return to Canada infringe subsection 6(1)
and must be justified under section 1 (Droit de la famille –
13328, supra, at paragraphs 38-40).

(iii) Subsection 6(1) and the International Transfer of Offenders Act (ITOA)

Subsection 6(1) does not confer a right of a Canadian citi-
zen to serve a foreign prison sentence in Canada. As such,
the ITOA provisions giving the Minister discretion whether
to accept the transfer of a Canadian citizen to Canada do
not limit the subsection 6(1) entry right (Divito, supra,
paragraphs 3, 45). If the foreign jurisdiction consents to the
transfer, however, the discretion of the Minister is engaged
and must be exercised in compliance with the relevant
Charter values (see Divito, supra, at paragraph 49; Carrera
v. Canada (Minister of Public Safety), 2013 FCA 277 at
paragraphs 6 and 9, and Carrera v. Canada (Minister of
Public Safety), 2015 FC 69 at paragraph 72, referring to
Doré v. Barreau du Québec, [2012] 1 S.C.R. 395).

(iv) Other cases

A deportation order against the parents of two Canadian
children who would accompany their parents back to
Poland does not engage the children’s subsection 6(1)
Charter rights. Regardless of the decision made by their
parents, the children will retain their Canadian citizenship
and will be subject to no constraints in the exercise of
the rights and liberties associated with their citizenship
other than the constraints the parents impose in the exercise
of their parental authority (Langner v. Canada (Min. of
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Employment & Immigration) (1995), 97 F.T.R. 118
(F.C.A.), at paragraph 8).

A child who is a Canadian citizen does not have the
right to remain in Canada in contravention of The Hague
Convention on the Civil Aspects of International Child
Abduction (Parsons v. Styger (1989), 67 O.R. (2d) 1 (Ont.
H.C.J.), aff’d: (1989) 67 O.R. (2d) 11 (Ont. C.A.)).

The ten-year residency requirement needed in order to
receive an allowance under the War Veterans Allowance
Act does not take away a citizen’s right to travel and does
not infringe the right to leave Canada. Trips taken prior
to fulfilling the requirement only postpone obtaining the
allowance (Bregman et al. v. Attorney-General of Canada
(1986), 33 D.L.R. (4th) 477 (Ont. C.A.)).

Although being ineligible to receive employment insur-
ance benefits provides a disincentive to exercise a person’s
right to leave Canada, the effect is not sufficient to consti-
tute a breach of section 6 (Smith v. Canada (Attorney Gen-
eral) (2000), 73 C.R.R. (2d) 196 (F.C.A.), aff’d: [2001] 3
S.C.R. 902).

2. Subsection 6(2) and subsection 6(3) – the

right to inter-provincial mobility

(i) General

Subsections 6(2) and 6(3) generally define and circum-
scribe the right of a Canadian citizen or permanent resident
to move, take up residence and work in all Canadian
provinces. Section 30 of the Charter deems this inter-
provincial mobility right to apply to the Northwest Terri-
tories and the Yukon. To date, the jurisprudence has sug-
gested that the rights under subsections 6(2) and 6(3) of the
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Charter also protect inter-territorial mobility into Nunavut
(see, e.g., Chwyl v. Law Society of Nunavut, 2014 NUCJ 9).

Subsection 6(2) is meant to give effect to the basic
human right, closely related to equality, that individuals
should be able to participate in the economy in pursuit of
their livelihood without being subject to legislation which
discriminates primarily on the basis of attributes related
to mobility (CEMA, supra at paragraph 60). The Supreme
Court has articulated that the rights in paragraphs 6(2)(a)
and 6(2)(b) ought to be read disjunctively, as two distinct
rights independent of one another (Law Society of Upper
Canada v. Skapinker, [1984] 1 S.C.R. 357 at 382). The
right to pursue a livelihood in “any province” based on
6(2)(b) is not in any way predicated on residence in that
province (Black v Law Society of Alberta, [1989] 1 S.C.R.
591).

It is possible to waive one’s subsection 6(2) rights prior
to becoming a citizen or permanent resident of Canada. A
foreign national who agrees to practice medicine in a spe-
cific province in Canada for 5 years in order to obtain a
work permit cannot subsequently claim rights under sec-
tion 6 once he becomes a permanent resident since his sec-
tion 6 rights have already been waived (Kirsten v. College
of Physicians and Surgeons of Saskatchewan (1996), 138
D.L.R. (4th) 335 (Sask. Q.B.)).

Subsection 6(2) does not apply to corporations, only
physical persons (Parkdale Hotel Ltd. v. Canada (Attorney
General), [1986] 2 F.C. 514 (T.D.); Brampton (City) v. Mis-
ter Twister Inc., 2011 ONCJ 271). However a corporation
may be granted standing to challenge the constitutional-
ity of legislation under the Charter when proceedings are
commenced against it by the government (CEMA, supra at
paragraph 34).

Subsection 6(2) thus far has been interpreted as applying
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to Canadians’ mobility rights as between provinces rather
than to mobility within a province (McDermott v. Town of
Nackawic (1998), 53 D.L.R. (4th) 150 (N.B.C.A.); McGre-
gor v. Holyrood Manor, 2014 BCSC 679).

(ii) Paragraph 6(2)(a) – The right to move to and take up residence in any

province

Paragraph 6(2)(a) protects the right of Canadian citizens
and permanent residents to move to a different province or
territory and become resident in any province or territory
(Skapinker, supra; Charter section 30).

A child’s right under paragraph 6(2)(a) is subject to the
reasonable limit of the legal guardian’s right to determine
where the child should live. The decision of the Minis-
ter of Social Services to return a child to her home, from
which she had run away and where her legal guardian had
decided she should live, does not limit 6(2)(a) (Kingsbury
v. Saskatchewan (Minister of Social Services) (1983), 4
C.R.R. 151, (Sask. Q.B.)).

Paragraph 6(2)(a) does not grant an individual the right
to move to another province to pursue a divorce. Subsec-
tion 3(1) of the federal Divorce Act, which grants a provin-
cial court the jurisdiction to hear a petition for divorce once
either spouse has been ordinarily resident in that province
for a year prior to the proceeding, does not infringe subsec-
tion 6(2) of the Charter (Thurber v. Thurber, 2002 ABQB
727; Koch v. Koch, [1985] S.J. No. 760, 23 DLR (4th) 609).

The rules of civil procedure that give a court the dis-
cretionary power to order that non-residents post security
for costs do not limit either paragraph 6(2)(a) or paragraph
6(2)(b) (Lapierre (Tuteur d’instance) c. Barrette, [1988]
R.J.Q. 2374 (C.A.Q.); Crothers v. Simpson Sears Ltd.
(1988), 59 Alta. L.R. (2d) 1 (Alta. C.A.)).
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(iii) Paragraphs 6(2)(b) and 6(3)(a) – The right to pursue the gaining of a

livelihood in any province

(a) General

The Supreme Court has affirmed that paragraphs 6(2)(b)
and 6(3)(a) of the Charter must be read together as a single
right that is engaged by any person’s attempt to create
wealth in a province other than the province in one resides,
whether by production, marketing or performance (CEMA,
supra at paragraphs 72-75). Paragraph 6(2)(b) does not cre-
ate a free-standing right to work, divorced from the mobil-
ity provisions in which it is found. The rights in subsection
6(2) relate to movement into another province, either for
the taking up of residence, or to work without establishing
residence (Skapinker, supra at paragraph 33).

Paragraph 6(2)(b) guarantees not simply the right to pur-
sue a livelihood, but ““the right to pursue the livelihood
of choice to the extent and subject to the same conditions
as residents”” (Black, supra at paragraph 55). The phrase
“to pursue the gaining of a livelihood” has been construed
to mean “the right to practise on a viable economic basis”
(Black, supra at paragraph 56).

The 6(2)(b) right to pursue a livelihood in another
province is not in any way predicated on residence in that
province (CEMA, supra at paragraph 69). Any attempt by
residents of an origin province to create wealth, whether
by production, marketing, or performance in a destination
province constitutes “the gaining of a livelihood in any
province” and satisfies the requirement of mobility implied
by the title of the section. Where residents of the NWT seek
to market something of value — eggs — in other destina-
tion provinces, this is an attempt to “pursue the gaining of
a livelihood” in another province and engages the mobility
right guarantee (CEMA, supra at paragraph 72).
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The concept of pursuing or gaining one’s livelihood in
another province likely does not encompass studying in a
province. Quebec’s imposition of a budgetary regulation
requiring government-subsidized universities in the
province to charge supplementary fees to out-of-province
students is not a limit of paragraph 6(2)(b) (R c. Québec,
[2001] R.J.Q. 2590 (C.A.)).

The jurisprudence indicates that, contrary to the express
wording of section 6, paragraph 6(3)(a) should not be read
as an exception to the rights in subsection 6(2), nor as a
saving provision. Paragraph 6(3)(a) has been interpreted by
the Supreme Court to be an integral part of the analyti-
cal framework used to determine whether there has been
an infringement of the right to pursue a livelihood in any
province under 6(2)(b) (CEMA, supra at paragraph 54). As
described in the second step of the test articulated below,
the analysis of whether a law of general application dis-
criminates primarily based on province of residence will be
essential to determining whether there has been an unjus-
tifiable limit of the above-described right (CEMA, supra
at paragraphs 75, 78; Archibald v. Canada, [2000] 4 F.C.
479 (C.A.), at paragraph 61, leave to appeal refused, [2000]
S.C.C.A. No. 458). For the purpose of 6(3)(a), a law of
general application does not necessarily have to be applic-
able uniformly throughout a province; a law that is made
to apply to a specific geographical area that does not cor-
respond to provincial boundaries may still be considered a
law of general application (Archibald, supra at paragraphs
63-65). Laws of general application may include federal
and provincial laws and regulations in effect in the destina-
tion province being analyzed (CEMA, supra at paragraph
75; Black, supra; Donald Demaere v. The Queen, [1983] 2
F.C. 755 (C.A.)).
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(b) Analytical framework

The analytical framework to determine whether a govern-
ment measure infringes the right to earn a livelihood in
another province was articulated by the Supreme Court in
CEMA, supra. The test involves two questions:

1) Is there differential treatment between residents and
non-residents of a designated area in the pursuit of their
livelihood in the designated area? (See Archibald, supra at
paragraph 60.)

Whether laws discriminate among persons primarily on
the basis of province of residence involves a comparison
of residents of the origin province (the claimants) who
attempt to make their livelihood in a destination province,
with residents of the destination province who also make
their livelihood in the destination province. In short, the
destination province is the province within which the dis-
criminatory classification is made (CEMA, supra at para-
graph 74). The comparison is entirely intra-provincial, with
the focus being on the differential treatment of residents
compared to non-residents in the destination province
(CEMA, supra at paragraphs 74-75). For example, in
CEMA, supra, the comparison groups were new producers
from the NWT intending to market eggs in the destination
province, and new producers resident in the destination
province intending to market eggs in the destination
province. It should be noted, though, that in Archibald,
supra, the Federal Court of Appeal asserted that a simple
difference in treatment between wheat and barley produc-
ers within and outside the designated area was enough to
satisfy this branch of the test, without putting emphasis on
where the producers wanted to pursue their livelihood.

2) If the answer to part 1) is yes, does this distinction
discriminate primarily on the basis of province or territory
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of the rights-holder in purpose or effect? (CEMA, supra at
paragraphs 68, 74-75, 89-98).

Any law that discriminates (with regard to the pursuit of
livelihood) primarily based on residency limits freedom of
mobility, regardless of the magnitude of impact. Whether
the limit is so negligible that it does not warrant the protec-
tion of section 6 is a matter better left to the justificatory
analysis under section 1 (CEMA, supra at paragraph 85).

If the law is a provincial or federal law of general appli-
cation that does not discriminate primarily based on
province or territory of residence, then the law will not
limit paragraph 6(2)(b) (see e.g., Archibald, supra at para-
graphs 72-74). To make a determination about whether the
distinction made by a law or policy is one that primarily
discriminates based on province or territory of residence,
courts will look at a number of factors, including whether
the designated geographical area of distinction coincides
with provincial and/or territorial boundaries, as well as any
other reasons that may exist that are not about residing in a
particular province or territory. The word “primarily” nec-
essarily involves an evaluation of other possible purposes
for, and effects of, the discrimination, and their weight rel-
ative to the discrimination based on residence. Whether the
discrimination is unacceptable in the context of section 6
depends entirely on which basis of discrimination is char-
acterized as dominant, as denoted by the term “primar-
ily”. A division of powers analysis of the “true character”
of legislation provides a helpful methodology which can
be applied in determining whether there is discrimination
“primarily” on the basis of residence (CEMA, supra at
paragraphs 89-90).

Purpose and effects must be scrutinized. With regard to
the effects of the impugned law, both legal effect and prac-
tical effect must be examined to properly categorize the
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dominant feature of the legislative scheme (CEMA, supra
at paragraph 98). It is possible that those effects might,
over time, acquire such significance as to become the dom-
inant feature of the legislation, thereby displacing the orig-
inal purpose (CEMA, supra at paragraph 97).

In CEMA, the purpose of the legislation was to regulate
egg production by the setting of quotas using historical pro-
duction patterns. The discriminatory effect of the scheme
did not displace this valid primary purpose; thus, the dis-
crimination was not primarily on the basis of residence
(CEMA, supra at paragraph 102). There may be objective
reasons for a law distinguishing between two regions, other
than residential status, as is the case with the Wheat Board
Act, applicable only to Manitoba, Alberta, Saskatchewan,
and part of British Columbia. The fact that the designated
area to which the law applies does not coincide precisely
with provincial boundaries per se, and that the area is
characterized by large grain crops which distinguishes it
from other areas of Canada, is evidence that provincial
boundaries are merely being used as a reasonably accurate
marker for an economic reality (CEMA, supra at paragraph
87, commenting on Archibald v. Canada [1997] 3 F.C. 335
(T.D.)).

(c) Examples of the application of the right defined in 6(2)(b) and 6(3)(c)

Section 6 of the Charter does not prevent a province from
regulating a profession so long as it does so without dis-
criminating on the basis of place of residence. A law allow-
ing only members of the Institute of Chartered Accountants
of P.E.I. to practice public accountancy in Prince Edward
Island subjects everyone to the same restrictions not related
to residency (Walker v. Prince Edward Island (1993), 111
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Nfld. & P.E.I.R. 150 (P.E.I. S.C.), at paragraph 15, aff’d
[1995] 2 S.C.R. 407).

Regulations to control the supply of physicians in a
province by limiting the billing ability of new physicians
compared to established physicians do not draw a distinc-
tion primarily on the basis of province of present or previ-
ous residence, but rather apply across the board to all appli-
cants for new billing numbers. However, provisions giving
preferential treatment to University of British Columbia
graduates clearly differentiate between applicants on the
basis of province of present or previous residence (Wald-
man v. British Columbia (Medical Services Commission)
(1999), 177 D.L.R. (4th) 321 (B.C. C.A.).

Legislation that places French language conditions on
everyone who conducts business in a province may in
effect create an additional burden for non-residents who
hope to conduct business in that province. However, these
conditions may not necessarily constitute an unacceptable
obstacle to mobility where they are not designed to prevent
persons from entering the province, and are conditions
which anyone, with professional assistance, may meet
(Devine v. Quebec (Attorney General), [1988] 2 S.C.R.
790, at paragraph 19).

3. Paragraph 6(3)(b): First exception to

inter-provincial mobility right – Reasonable

residency requirement for receipt of social

services

Paragraph 6(3)(b) carves out an exception to the protection
in subsection 6(2) for provincial residency requirements
that establish a person’s link to a province as a condition
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of eligibility for public social services (Clarken v. Ontario
Health Insurance Plan (1998), 109 O.A.C. 363 (Ont. Div.
Ct.); Irshad (Litigation Guardian of) v. Ontario (Ministry
of Health) (1999), 60 C.R.R. (2d) 231 (Ont. Div. Ct.) (Ont.
C.A.), leave to appeal refused, [2001] S.C.C.A. No. 218).
Paragraphs 6(2)(a) and 6(3)(b) do not immunize social ser-
vice programs that are limited to residents and impose a
reasonable residency requirement from scrutiny under sec-
tion 15 of the Charter (Irshad, supra at paragraph 97).

4. Subsection 6(4) – Second exception to

inter-provincial mobility right – Laws with

ameliorative purposes for economically

disadvantaged provinces

In some respects, the language in subsection 6(4) resem-
bles that of subsection 15(2) of the Charter. Subsection
15(2) and, by analogy, subsection 6(4) both indicate that
the use of ameliorative programs with the object of improv-
ing conditions of disadvantaged individuals or groups is
constitutional. However, the exception under subsection
6(4) pertains to economically disadvantaged provinces
(Irshad (Litigation Guardian of) v. Ontario (Ministry of
Health) (1999), 60 C.R.R. (2d) 231 (Ont. Div. Ct.), at para-
graph 80; see also: Alberta (Aboriginal Affairs and North-
ern Development) v. Cunningham, [2011] 2 S.C.R. 670, at
paragraphs 38-41 and R. v. Kapp, [2008] 2 S.C.R. 483, at
paragraphs 27-55).

Subsection 6(4) has been characterized as a “saving pro-
vision” similar to paragraph 6(3)(b) and section 1 of the
Charter (CEMA, supra at paragraph 54, cited with approval
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in Lovelace v. Ontario, [2000] 1 S.C.R. 950, at paragraph
106).

Section 1 considerations specific to this section

(i) Section 1 considerations specific to

extradition cases

As noted previously, subsection 6(1) is prima facie limited
by the Minister’s decision to surrender a Canadian citizen,
but the limit generally can be justified under section 1 of
the Charter (Cotroni, supra; Sriskandarajah, supra).

Subsequent to the Supreme Court decision in Doré,
supra, a Ministerial decision on extradition is, in principle,
subject to the framework for section 1 analysis set out
in that case. This requires a reviewing court to determine
whether the Minister has proportionally balanced the rel-
evant Charter values against the relevant statutory objec-
tives. However, in Sriskandarajah, supra, decided after
Doré, the Supreme Court specifically upheld the detailed
approach to determining the section 1 reasonableness of
an extradition decision previously articulated by the Court
and did not explicitly mention Doré (see the previous cases
of Cotroni, Lake v. Canada (Minister of Justice), [2008] 1
S.C.R. 761, and Kwok, supra).

The following factors (generally referred to as the “
Cotroni factors”) have been articulated by the Supreme
Court as relevant to the exercise of the Minister’s discre-
tion (Cotroni, supra, at paragraphs 55-56; Sriskandarajah,
supra, paragraph 12):

• Where was the impact of the offence felt or likely to
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have been felt?

• Which jurisdiction has the greater interest in prose-
cuting the offence?

• Which police force played the major role in the
development of the case?

• Which jurisdiction has laid charges?

• Which jurisdiction has the most comprehensive case?

• Which jurisdiction is ready to proceed to trial?

• Where is the evidence located?

• Is the evidence mobile?

• What is the number of the accused involved and can
they be gathered together in one place for trial?

• In what jurisdiction were most of the acts in further-
ance of the crime committed?

• What is the severity of the sentence the accused is
likely to receive in each jurisdiction?

• What is the nationality and residence of the accused?

The relevance of each factor to the determination of the
appropriate jurisdiction for prosecution may vary from
case to case; nothing in the Cotroni decision suggests that
the factors should be given equal weight or precludes a
conclusion that a single factor is determinative in a partic-
ular case. The responsibility for deciding which factors are
determinative lies with the authorities themselves; the list
serves simply to highlight relevant factors (Lake, supra, at
paragraph 30; Sriskandarajah, supra at paragraphs 12 and
13).

The Minister’s extradition order is a political decision
that attracts a high degree of judicial deference (Cotroni, at
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page 1497; Kwok, at paragraphs 93-96; Lake, at paragraph
34; Sriskandarajah, at paragraphs 11 and 33).

Improper conduct, arbitrary motives or bad faith on the
part of authorities in extradition decision-making can be
grounds for judicial review and lead to a finding that an
extradition decision was not reasonable (Cotroni, supra at
page 1498; Kwok, supra, at paragraph 96; Lake, supra at
paragraphs 30 and 37).

(ii) Other Section 1 considerations in respect

of subsections 6(2) and (3)

The restrictions on the rights guaranteed in subsection 6(2),
which are set out in subsections 6(3) and (4), are not
exhaustive, as subsection 6(2) is also subject to section 1
(Black, supra at paragraph 68).

As noted above, paragraphs 6(2)(b) and 6(3)(a) make
clear that legislation which discriminates primarily on the
basis of residence and thereby interferes with an individ-
ual’s pursuit of a livelihood in any province limits the
mobility right, regardless of the magnitude of that impact.
Whether the impact of the limit is so negligible that it does
not warrant the protection of section 6 is a matter better left
to the justificatory analysis under section 1 (CEMA, supra
at 85).
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V

Legal Rights





10.

Section 7: Life, Liberty, and Security of

the Person

Provision

7. Everyone has the right to life, liberty and security of the
person and the right not to be deprived thereof except in
accordance with the principles of fundamental justice.

Similar provisions

Similar provisions may be found in the following Canadian
laws and international instruments binding on Canada:
paragraph 1(a) of the Canadian Bill of Rights; articles 6
and 9 of the International Covenant on Civil and Political
Rights; articles 6 and 37 of the Convention on the Rights
of the Child; articles 14 and 17 of the Convention on the
Rights of Persons with Disabilities; and article I of the
American Declaration of the Rights and Duties of Man.

See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada but include similar provisions: article 3 of the Uni-
versal Declaration of Human Rights; articles 4, 5 and 7
of the American Convention on Human Rights; articles 2
and 5 of the European Convention on Human Rights; the

http://canlii.ca/t/j05x
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities.html
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities.html
https://www.cidh.oas.org/basicos/english/basic2.american%20declaration.htm
http://www.un.org/en/universal-declaration-human-rights/
http://www.un.org/en/universal-declaration-human-rights/
http://www.oas.org/juridico/english/treaties/b-32.html
http://www.echr.coe.int/pages/home.aspx?p=basictexts


Fifth Amendment of the Constitution of the United States
of America (the Due Process Clause).

Purpose

Section 7 of the Charter requires that laws or state actions
that interfere with life, liberty and security of the person
conform to the principles of fundamental justice — the
basic principles that underlie our notions of justice and fair
process (Charkaoui v. Canada (Citizenship and Immigra-
tion), [2007] 1 SCR 350 at paragraph 19).

Analysis

Section 7 involves a two-step analysis:

1. Is there an infringement of one of the three (3) pro-
tected interests, that is to say a deprivation of life, lib-
erty or security of the person?

2. Is the deprivation in accordance with the principles
of fundamental justice?

This second step may be broken down into two steps,
where it is necessary a) to identify the relevant principle or
principles of fundamental justice and then b) to determine
whether the deprivation has occurred in accordance with
such principles. (R. v. Malmo-Levine, [2003] 3 S.C.R. 571
at paragraph 83; R. v. White, [1999] 2 S.C.R. 417 at para-
graph 38; R. v. S.(R.J.), [1995] 1 S.C.R. 451 at page 479).

There is no independent right to fundamental justice.
Accordingly there will be no violation of section 7 if there
is no deprivation of life, liberty or security of the person (R.
v. Pontes, [1995] 3 SCR 44, at paragraph 47).
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1. Everyone

All individuals physically present in Canada will benefit
from the protection of section 7 (Singh v. Minister of
Employment and Immigration, [1985] 1 S.C.R. 177 at page
202; Charkaoui (2007), supra, at paragraphs 17-18).
Where individuals are affected by a Canadian or foreign
government action that took place outside Canada, the
extent to which they may rely upon section 7 will depend
on the circumstances, and may require the claimant to
establish Canadian government ““participation in activities
of a foreign state or its agents that are contrary to Canada’s
international obligations or fundamental human rights
norms”” (R. v. Hape, [2007] 2 S.C.R. 292; Canada (Jus-
tice) v. Khadr, [2008] 2 S.C.R. 125; Canada (Prime Min-
ister) v. Khadr, [2010] 1 S.C.R. 44 at paragraph 14; see
also: R. v. Harrer, [1995] 3 S.C.R. 562; R. v. Terry, [1996]
2 S.C.R. 207; Schreiber v. Canada (Attorney General),
[1998] 1 S.C.R. 841). In extradition and deportation cases,
where the government’s participation is a necessary pre-
condition for the deprivation of the rights to life, liberty or
security of the person by another state, and the deprivation
is an entirely foreseeable consequence of the participation,
deportations or extraditions must accord with the princi-
ples of fundamental justice (United States v. Burns, [2001]
1 S.C.R. 283, at paragraphs 59-60, 124; Suresh v. Canada
(M.C.I.), [2002] 1 S.C.R. 3, at paragraph 54; Application
under section 83.28 of the Criminal Code (Re), [2004] 2
S.C.R. 248, at paragraphs 75-76). For the extra-territorial
application of the Charter more generally, see discussion
under section 32.

Corporations do not have individual rights protected
under section 7 and therefore cannot claim the benefit of
section 7 in the same way that individuals can (Irwin Toy
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Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927 at
pages 1002-3; British Columbia Securities Commission v.
Branch, [1995] 2 S.C.R. 3 at pages 28 and 30). However,
a corporation that is accused of a criminal offence, or that
is a defendant in a civil proceeding initiated by the state,
may raise the Charter in its defence whether or not it enjoys
the particular right or freedom in question (R. v. Big M
Drug Mart Ltd., [1985] 1 S.C.R. 295 at pages 313-14; R.
v. Wholesale Travel Group Inc., [1991] 3 S.C.R. 154). See
discussion under section 52 for more on the circumstances
in which corporations may invoke Charter rights as a basis
for invalidating legislation.

2. Life, liberty and security of the person

General

The guarantees under section 7 typically arise in connec-
tion with the administration of justice, which has in turn
been defined as “the state’s conduct in the course of enforc-
ing and securing compliance with the law” (Gosselin v.
Québec (Attorney General), [2002] 4 S.C.R. 429 at para-
graph 77; New Brunswick (Minister of Health and Commu-
nity Services) v. G. (J.), [1999] 3 S.C.R. 46 at paragraph
65; Prostitution Reference – Reference re: Criminal Code,
section 193, paragraph 195.1(1)(c) (Man. C.A.), [1990] 1
S.C.R. 1123; B. (R.) v. Children’s Aid Society of Metro-
politan Toronto, [1995] 1 S.C.R. 315; Blencoe v. British
Columbia (Human Rights Commission), [2000] 2 S.C.R.
307). The administration of justice includes processes
operating in the criminal law (Gosselin at paragraphs
77-78), as well as a variety of other circumstances includ-
ing child protection proceedings and immigration proceed-

144 David Whelan

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/443/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1249/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/43/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/801/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2027/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1725/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/611/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/611/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1220/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1808/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1808/index.do


ings where section 7-protected rights are at stake (Blencoe;
G.(J.); B.(R.); Winnipeg Child and Family Services v.
K.L.W., [2000] 2 S.C.R. 519; Charkaoui v. Canada (Citi-
zenship and Immigration), [2007] 1 S.C.R. 350, 2007 SCC
9; Canada (Citizenship and Immigration) v. Harkat, 2014
SCC 37, at paragraph 40). In addition, the Court has recog-
nized that section 7 may apply to legislation or government
action “entirely unrelated to adjudicative or administrative
proceedings”, provided that it impacts on the right to life,
liberty and security of the person ( e.g., a legislative prohi-
bition on obtaining private medical insurance that impacts
on the right to life and security of the person — see
Chaoulli v. Quebec (A.G.), 2005 SCC 35 at paragraphs 124
and 194-199). To date, section 7 has not been interpreted
as imposing a positive obligation on the state to ensure the
enjoyment of life, liberty and security of the person, but the
Court has not foreclosed this possibility (Gosselin at para-
graphs 82-83).

A claimant must establish a “sufficient causal connec-
tion” between the impugned government action or law and
the limit on life, liberty or security of the person. Although
the government action need not be the only or the dominant
cause of the limit, there must be a real, as opposed to a
speculative, link. This standard is satisfied by a reasonable
inference, drawn on a balance of probabilities (Bedford v.
Canada (A.G.), [2013] 3 S.C.R. 1101 at paragraph 76).

(i) Right to life

The right to life is engaged where the law or state action
imposes death or an increased risk of death, either directly
or indirectly (Carter v. Canada (Attorney General), 2015
SCC 5 at paragraph 62; Chaoulli at paragraphs 112-124
and 200). Concerns about autonomy and quality of life are
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properly treated as liberty and security interests (Carter
at paragraph 62). Although the sanctity of life is a funda-
mental societal value, the right to life does not give rise
to a duty to live. Like other rights, the right to life can
be waived (Carter at paragraph 63; Rodriguez v. British
Columbia (Attorney General), [1993] 3 S.C.R. 519).

(ii) Right to liberty

The liberty interest protected under section 7 has at least
two aspects. The first aspect is directed to the protection
of persons in a physical sense and is engaged when there
is physical restraint such as imprisonment or the threat
of imprisonment (R. v. Vaillancourt, [1987] 2 S.C.R. 636
at 652), custodial or non-custodial detention (R. v. Swain,
[1991] 1 S.C.R. 933; Winko v. British Columbia (Forensic
Psychiatric Institute), [1999] 2 S.C.R. 625 at paragraph
64; R. v. Demers, [2004] 2 S.C.R. 489 at paragraph 30),
transfer to a more restrictive institutional setting (May v.
Ferndale Institution, [2005] 3 S.C.R. 809, at paragraph
76), extradition (Kindler v. Canada (Minister of Justice),
[1991] 2 S.C.R. 779 at 831; United States v. Burns, [2001]
1 S.C.R. 283 at paragraph 59), parole conditions (Cunning-
ham v. Canada, [1993] 2 S.C.R. 143 at 148-151), or state
compulsions or prohibitions affecting one’s ability to move
freely (R. v. Heywood, [1994] 3 S.C.R. 761 at 789). The
physical restraint can be quite minor to engage the liberty
component, such that compelling a person to give oral tes-
timony constitutes a deprivation of liberty (Thomson News-
papers Ltd. v. Canada, [1990] 1 S.C.R. 425 at 536; R. v.
S.(R.J.), [1995] 1 S.C.R. 451 at 479; Branch, supra at 26;
Re: Application under section 83.28 of the Criminal Code,
[2004] 2 S.C.R. 248 at paragraph 67), as does compelling
them to give fingerprints (R. v. Beare, [1988] 2 S.C.R.
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387 at 402). Deportation per se will not engage the right
to liberty (Charkaoui (2007), supra, at 17; Medovarski v.
Canada (Minister of Citizenship and Immigration), [2005]
2 S.C.R. 539 at paragraph 46), but deportation to a substan-
tial risk of torture will (Suresh v. Canada (Minister of Cit-
izenship and Immigration), [2002] 1 S.C.R. 3 at paragraph
44).

The second aspect of the protection addresses psycho-
logical liberty with regard to fundamental life decisions.
The Supreme Court has indicated that section 7 may be
engaged where state compulsions or prohibitions affect
important and fundamental life choices (A.C. v. Manitoba
(Director of Child and Family Services), 2009 SCC 30, at
paragraphs 100-102; Blencoe, supra at paragraphs 49-54;
Siemens v. Manitoba (Attorney General), [2003] 1 S.C.R.
6 at paragraph 45) that go to the core of what it means
to enjoy individual dignity and independence (Godbout v.
Longueuil (City), [1997] 3 S.C.R. 844 at paragraph 66).
This includes the right to refuse medical treatment (A.C.,
supra, at paragraphs 100-102, 136) and the right to make
“reasonable medical choices” without threat of criminal
prosecution: R. v. Smith, 2015 SCC 34 at paragraph 18. It
may also include the ability to choose where one intends
to live (Godbout, supra), as well as a protected sphere of
parental decision-making for parents to ensure their chil-
dren’s well-being, e.g., a right to make decisions concern-
ing a child’s education and health (B.(R.), supra, at para-
graph 80). It does not, however, encompass lifestyle
choices such as the smoking of marihuana (R. v. Malmo-
Levine; R. v. Caine, [2003] 3 SCR 571 at paragraphs 86-87;
R. v. Clay, [2003] 3 S.C.R. 735 at paragraph 32).

While some lower court decisions have held that liberty
in this context includes the right to work or do business
(Wilson v. British Columbia (Medical Services Commis-
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sion), [1988] B.C.J. No. 1566 (C.A.) (QL)), the Supreme
Court has said that section 7 does not protect freedom
to transact business whenever one wishes (R. v. Edwards
Books and Art Ltd., [1986] 2 S.C.R. 713 at page 786). Nor
does it protect the right to exercise one’s chosen profes-
sion: Prostitution Reference, supra at pages 1179. (See also
Walker v. Prince Edward Island, [1995] 2 S.C.R. 407). The
Supreme Court has also ruled that the ability to generate
business revenue by one’s chosen means cannot be charac-
terized as a fundamental life choice and is not a right pro-
tected under section 7 (Siemens, supra at paragraph 46).
Similarly, liberty under section 7 does not appear to protect
freedom to contract or the freedom to choose a particular
career (Chaoulli, supra, at paragraphs 201-202).

Privacy is constitutionally protected primarily under sec-
tion 8 but it is generally understood that section 7 can offer
a residual protection. The Supreme Court has not yet fully
explored or developed the contours of a distinct privacy
protection under section 7, other than to accept that pri-
vacy can be a protected component of the “liberty” and
“security of the person” interests. Although there may be
scope for potentially distinct privacy protection under sec-
tion 7, courts have typically performed the requisite pri-
vacy analysis under section 8 (see e.g., R. v. Rodgers,
[2006] 1 S.C.R. 554, at paragraph 23; Ruby v. Canada,
[2002] 4 S.C.R. 3, at paragraphs 32-33; R. v. Mills, [1999]
3 S.C.R. 668, at paragraph 88; R. v. O’Connor, [1995] 4
S.C.R. 411, at paragraphs 110-119; B.(R.) v. Children’s Aid
Society of Metropolitan Toronto, [1995] 1 S.C.R. 315, at
369; R. v. Beare, [1988] 2 S.C.R. 387). A right to privacy
under section 7 has, however, been directly applied in
lower court jurisprudence (See: Cheskes v. Ontario (Attor-
ney General) (2007), 87 O.R. (3d) 581 (Ont. Sup. Ct.))

Individuals cannot enforce collective rights, such as the
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right to strike, through “liberty”, as the right to liberty is
an individual right (I.L.W.U. v. A.G. of Quebec, [1994] 1
S.C.R. 150).

(iii) Right to security of the person

Security of the person is generally given a broad interpre-
tation and has both a physical and psychological aspect.
The right encompasses freedom from the threat of physical
punishment or suffering (e.g., deportation to a substantial
risk of torture) as well as freedom from such punishment
itself (Singh, supra at 207; Suresh, supra, at paragraphs
53-55). It is not engaged, however, by the determination
of exclusion from refugee protection because the potential
risks to health and safety are too remote given the availabil-
ity of further proceedings prior to removal in which section
7 interests will be considered (Febles v. Canada (Citizen-
ship and Immigration), 2014 SCC 68, [2014] 3 S.C.R. 431
at paragraph 67; B010 v. Canada (Citizenship and Immi-
gration), 2015 SCC 58 at paragraph 75).

Security of the person includes a person’s right to control
his/her own bodily integrity. It will be engaged where the
state interferes with personal autonomy and a person’s abil-
ity to control his or her own physical or psychological
integrity, for example by prohibiting assisted suicide or
regulating abortion or imposing unwanted medical treat-
ment (R. v. Morgentaler, [1988] 1 S.C.R. 30 at 56; Carter,
supra; Rodriguez, supra; Blencoe, supra at paragraph 55;
A.C., supra, at paragraphs 100-102). Where a criminal pro-
hibition forces a person to choose between a legal but inad-
equate treatment and an illegal but more effective choice,
the law will infringe security of the person (Smith, supra,
at paragraph 18).

Security of the person will be engaged where state action
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has the likely effect of seriously impairing a person’s phys-
ical or mental health (R. v. Monney, [1999] 1 S.C.R. 652 at
paragraph 55; Chaoulli, supra at paragraphs 111-124 and
200; R. v. Parker, 49 O.R. (3d) 481 (C.A.)). State action
that prevents people engaged in risky but legal activity
from taking steps to protect themselves from the risks can
also implicate security of the person (Bedford, supra, at
paragraphs 59-60, 64, 67, 71).

In addition, the right is engaged when state action causes
severe psychological harm to the individual (G.(J.), supra
at paragraph 59; Blencoe, supra at paragraph 58; K.L.W.,
supra, at paragraphs 85-87). To constitute a breach of one’s
psychological security of the person, the impugned action
must have a serious and profound effect on the person’s
psychological integrity and the harm must result from the
state action (Blencoe, supra at paragraphs 60-61; G.(J.),
supra; K.L.W., supra. The psychological harm need not
necessarily rise to the level of nervous shock or psychiatric
illness, but it must be greater than ordinary stress or anx-
iety. The effects of the state interference must be assessed
objectively, with a view to their impact on the psycholog-
ical integrity of a person of reasonable sensibility (G.(J.),
supra). Although not all state interference with the parent-
child relationship will engage the parent’s security of the
person, the state removal of a child from parental custody
constitutes a serious interference with the psychological
integrity of the parent qua parent and engages s.7 protec-
tion (G.(J.), supra, at paragraphs 63-64; K.L.W., supra, at
paragraphs 85-87). The prohibition of marihuana does not
generate a level of stress which engages section 7 (Malmo-
Levine, supra at paragraph 88). The Court has signaled the
possibility that victims of torture and their next of kin have
an interest in finding closure that may, if impeded, be suf-
ficient to cause such serious psychological harm so as to
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engage the security of the person (Kazemi Estate v. Islamic
Republic of Iran, 2014 SCC 62 at paragraphs 130, 133-34).

It is unclear whether security of the person encompasses
the right to privacy comprising a corollary right of access
to personal information (Ruby, supra).

Property or economic rights are not generally included
under security of the person insofar as the deprivation does
not fundamentally deprive a person of the ability to earn
a livelihood. One’s security of the person is not deprived
when he or she is prohibited from pursuing a particular pro-
fession (R. v. Weyer, [1988] F.C.J. No. 137 (C.A.) (QL))
The S.C.C. has suggested in dicta that section 7 may pro-
tect against the deprivation of “economic rights funda-
mental to human… survival” (Irwin Toy, supra, at 1003;
Gosselin, supra, at paragraph 80). The distinction appears
to be between the regulation of economic activity which
may have the effect of limiting profit or earnings (will not
engage section 7) and the complete or effective depriva-
tion of a livelihood (may engage section 7, as per dicta in
Gosselin; Irwin Toy; Walker; Singh per Wilson J.). Simi-
larly, section 7 does not shield individuals from the finan-
cial effects of the enforcement of a judgment rendered in
Canada or elsewhere (Beals v. Saldanha, [2003] 3 S.C.R.
416), nor is section 7 engaged by statutory limitations on
damages that may be recovered for personal injury (Whit-
bread v. Walley, [1990] 3 S.C.R. 1273).

3. Principles of fundamental justice

General

The principles of fundamental justice are not limited to
procedural matters but also include substantive principles
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of fundamental justice (Re B.C. Motor Vehicle Act, [1985]
2 S.C.R. 486 at paragraphs 62-67). The principles of fun-
damental justice are to be found in the basic tenets of our
legal system, including the rights set out in sections 8-14
of the Charter (Re B.C. Motor Vehicle Act, supra, at para-
graphs 29-30) and the basic principles of penal policy that
have animated legislative and judicial practice in Canada
and other common law jurisdictions (R. v. Lyons, [1987] 2
S.C.R. 309 at 327; R. v. Pearson, [1992] 3 S.C.R. 665 at
683).

Whether a principle may be said to be a principle of
fundamental justice will depend upon an analysis of the
nature, sources, rationale and essential role of that principle
within the judicial process and in our legal system as it
evolves (Re B.C. Motor Vehicle Act, supra; Chiarelli,
supra at 732). In order to be a principle of fundamental jus-
tice, a rule or principle must be (1) a legal principle (2)
about which there is significant societal consensus that it
is fundamental to the way in which the legal system ought
fairly to operate, and (3) it must be identified with suf-
ficient precision to yield a manageable standard against
which to measure deprivations of life, liberty or security
of the person. (Malmo-Levine, supra at paragraph 113;
Canadian Foundation for Children, Youth and the Law v.
Canada (Attorney General), [2004] 1 S.C.R. 76 at para-
graph 8; R. v. D.B., 2008 SCC 25, at paragraph 46). The
principles of fundamental justice find their meaning in the
cases and traditions that have long detailed the basic norms
for how the state deals with its citizens (Canadian Founda-
tion for Children, Youth and the Law, supra).

The principles of fundamental justice must be
approached with a careful consideration of context and
will vary according to the context in which they are raised
(Chiarelli, supra, at 732-33; Cunningham, supra, at 152;
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United States of America v. Cobb, [2001] 1 S.C.R. 587
at paragraph 32; Suresh, supra, at paragraph 45). While
achieving the “right balance” between individual and soci-
etal interests is not in and of itself a principle of fundamen-
tal justice (Demers, supra, at paragraph 45; Malmo-Levine,
supra at paragraphs 96-97), determining the content and
scope of the principles of fundamental justice that apply
in a given context to set the boundaries of the rights in
question involves the balancing of individual rights and
societal interests (R. v. Mills, [1999] 3 S.C.R. 668 at para-
graphs 61-68; Malmo-Levine, supra, at paragraphs 98-99;
Demers, supra, at paragraph 45; Re Application under sec-
tion 83.28 of the Criminal Code, supra, at paragraph 78),
particularly societal interests that “directly engage the
responsibility of judges ‘as guardian[s] of the justice sys-
tem’” (Burns, supra at paragraph 71). Similarly, where the
rights of different parties are at issue (e.g., accused/com-
plainant or parent/child), all must be considered in deter-
mining what is in accord with the principles of fundamental
justice (G.(J.), supra at paragraph 76; Mills, supra; K.L.W.,
supra at paragraph 94; R. v. Darrach, [2000] 2 S.C.R. 443).

While national security is a state interest relevant to the
determination whether an infringement of life, liberty or
security of the person limits the principles of fundamental
justice (Charkaoui (2007), supra, at paragraphs 24-25, 27;
Suresh, supra, at paragraph 47; Ruby, supra, at paragraphs
39-46; Chiarelli, supra, at pages 745-746), national secu-
rity concerns cannot be used to excuse procedures that do
not conform to fundamental justice at the section 7 stage
of the analysis (Charkaoui (2007), supra, at paragraphs 23,
27).

Unofficial Charterpedia 153

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1855/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1751/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1810/index.do


(i) Substantive fundamental justice

The balancing of individual and societal interests within
section 7 is relevant when elucidating a particular sub-
stantive principle of fundamental justice. However, societal
interests or matters of public policy such as health care
costs, which are unrelated to a principle of fundamental
justice, should be considered under section 1 (Malmo-
Levine, supra at paragraph 98; Bedford, supra at para-
graphs 125-126).

The principles of fundamental justice include the prin-
ciples against arbitrariness, overbreadth and gross dispro-
portionality. A deprivation of a right will be arbitrary and
thus unjustifiably limit section 7 if it “bears no connection
to” the law’s purpose (Bedford, supra, at paragraph 111;
Rodriguez, supra at 594-95; Malmo-Levine, supra at para-
graph 135; Chaoulli, supra at paragraphs 129-30 and 232;
A.C., supra, at paragraph 103).

Overbreadth deals with laws that are rational in part but
that overreach and capture some conduct that bears no rela-
tion to the legislative objective (Bedford, supra, at para-
graphs 112-113; Heywood, supra, at 792-93; R. v. Clay,
[2003] 3 S.C.R. 735 at paragraphs 37-40; Demers, supra,
at paragraphs 39-43). An appropriate statement of the leg-
islative objective is critical to proper overbreadth analy-
sis. The objective must be taken at face value — there is
no evaluation of the appropriateness of the objective. The
articulation of the objective should focus on the ends of the
legislation rather than on the means, be at an appropriate
level of generality and capture the main thrust of the law
in precise and succinct terms: R. v. Moriarity, 2015 SCC
55 at paragraphs 26-30. Determining legislative purpose
involves consideration of legislative statements of purpose
and the text, context and scheme of the legislation. Regard
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may also be had for extrinsic evidence such as legislative
history and, where legislation is enacted in the context of
international commitments, international law: R. v. Appu-
lonappa, 2015 SCC 59 at paragraph 33.

Gross disproportionality targets laws that may be ratio-
nally connected to the objective but whose effects are so
disproportionate that they cannot be supported. Gross dis-
proportionality applies only in extreme cases where “the
seriousness of the deprivation is totally out of sync with
the objective of the measure” (Bedford, supra, at paragraph
120; Canada (Attorney General) v. PHS Community Ser-
vices Society, [2011] 3 S.C.R. 134 at paragraph 133;
Malmo-Levine, supra, at paragraph 169; Burns, supra at
paragraph 78; Suresh, supra, at paragraph 47; Malmo-
Levine, supra, at paragraphs 159-160).

The analysis in relation to arbitrariness, overbreadth and
gross disproportionality is qualitative not quantitative —
an arbitrary, overbroad or grossly disproportionate impact
on one person suffices to establish a breach (Bedford,
supra, at paragraph 123). Further, the impugned effect is
measured only against the law’s purpose without regard to
the law’s efficacy (Bedford, supra, at paragraph 125).

The issue of disproportionate punishment (if it will be
imposed by Canadian government action) should generally
be approached in light of section 12 of the Charter (protect-
ing against “cruel and unusual treatment or punishment”),
not section 7 (Malmo-Levine, supra, at paragraph 160; R. v.
Lloyd, 2016 SCC 13 at paragraph 43). However, provisions
that impact on sentencing or punishment can potentially be
approached through the lens of section 7 overbreadth (see
e.g., R. v. Safarzadeh-Markhali, 2016 SCC 14, in which
provisions restricting enhanced credit for pre-sentence cus-
tody were found to be overbroad deprivations of liberty).

Vagueness offends the principles of fundamental justice
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where the law, considered in its full interpretative context,
is so lacking in precision that it does not provide sufficient
guidance for legal debate as to the scope of prohibited con-
duct or of an “area of risk” (R. v. Nova Scotia Pharma-
ceutical Society, [1992] 2 S.C.R. 606 at 626-627 and 643;
Ontario v. Canadian Pacific Ltd., [1995] 2 S.C.R. 1028 at
1070-72; R. v. Levkovic, [2013] 2 S.C.R. 204 at paragraphs
47-48). The doctrine of vagueness is directed at ensur-
ing fair notice to citizens and limiting enforcement dis-
cretion of officials. (Nova Scotia Pharmaceutical, supra;
Canadian Foundation for Children, Youth and the Law,
supra at paragraphs 15-18). Where the state seeks to
impose a criminal sanction, negligence is required as a
minimum level of mens rea, in that at least a defence of
due diligence must be open to an accused, for an offence to
accord with the principles of fundamental justice (Re B.C.
Motor Vehicle Act at 492; Wholesale Travel Group Inc.,
supra). However, for some crimes, because of the special
stigma attached to a conviction or the available penalties
upon conviction, the principles of fundamental justice will
require a higher level of mens rea (Vaillancourt, supra, at
653-54; R. v. Martineau, [1990] 2 S.C.R. 633 at 646-47).
It is a principle of fundamental justice that “morally invol-
untary” conduct should not attract criminal liability (R. v.
Ruzic, [2001] 1 S.C.R. 687, at paragraph 47).

It is a principle of fundamental justice that young per-
sons are entitled, on sentencing, to a presumption of dimin-
ished moral culpability (R. v. D.B., 2008 SCC 25, at para-
graphs 45-69).

It is a principle of fundamental justice that the Crown is
obliged to prove, beyond a reasonable doubt, any aggravat-
ing factors in sentencing on which it relies (D.B., supra at
paragraphs 78 and 124).

It is a basic tenet of our legal system that an accused
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must be tried and punished under the law in force at the
time the offence is committed (R. v. Gamble, [1988] 2
S.C.R. 595 at 647; Prostitution Reference, supra, at 1152;
R. v. Johnson, [2003] 2 S.C.R. 357 at paragraphs 41-46).

The independence and impartiality of the judiciary is a
principle of fundamental justice (Re Application under sec-
tion. 83.28 of the Criminal Code, supra, at paragraph 81;
Charkaoui (2007), at paragraph 32). Section 7 also pro-
tects a residual presumption of innocence outside crimi-
nal proceedings, although it does not necessarily require
proof beyond reasonable doubt where the process in ques-
tion does not involve a determination of guilt (Pearson,
supra at 685; Demers, supra at paragraphs 33-34).

“Interrogation of a youth, to elicit statements about the
most serious criminal charges” while the youth was
detained in conditions that included scheduled sleep depri-
vation and no access to counsel, “and while knowing that
the fruits of the interrogations would be shared with the
U.S. prosecutors, offends the most basic Canadian stan-
dards about the treatment of detained youth suspects” and
therefore unjustifiably limited the principles of fundamen-
tal justice (Khadr 2010, supra, at paragraph 25).

The lawyer’s duty of commitment to the client’s cause is
a principle of fundamental justice. This means that where
section 7 interests are engaged, the state cannot impose
duties on a lawyer that undermine the lawyer’s compliance
with that duty, either in fact or in the perception of a rea-
sonable person (Canada (Attorney General) v. Federation
of Law Societies, 2015 SCC 7 at paragraph 103).

In the extradition and deportation contexts, both the gov-
erning legislation and exercise of discretion thereunder
must accord with the principles of fundamental justice,
although the exercise of discretion will attract considerable
deference (Suresh, supra at paragraphs 39-41; Burns,
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supra, at paragraph 32; Lake v. Canada (Minister of Jus-
tice), 2008 SCC 23, at paragraph 34). What will be judged
as contrary to the principles of fundamental justice varies
considerably depending on the factors taken into account
and their relative influence (Kindler, supra, at 848; Burns,
supra at paragraph 65; Suresh, supra at paragraph 45). The
balancing process is flexible and the factors can evolve.
International law will inform the inquiry into the principles
of fundamental justice (Suresh, supra at paragraph 46;
Burns, supra). Although jus cogens norms can generally
be equated with principles of fundamental justice, the mere
existence of an international obligation binding on Canada
is not sufficient to establish a principle of fundamental jus-
tice (Kazemi, supra, at paragraphs 150-51). For additional
substantive principles of fundamental justice specific to the
extradition context, see: Burns, supra at paragraphs 72 &
ff; United States v. Ferras, [2006] 2 S.C.R. 77, paragraphs
19-26, 85-87; France v. Diab, 2014 ONCA 374 at para-
graphs 237-238, leave to appeal to SCC refused, [2014]
S.C.C.A. No. 317.

An extradition that unjustifiably limits the principles
of fundamental justice will always shock the conscience
(Burns, supra, at paragraph 68). Barring as yet unspecified
exceptional circumstances, Canada is now constitutionally
required to seek assurances that the death penalty will not
be sought or carried out when extraditing to a State which
may impose the death penalty (Burns, supra at paragraph
65). Deportation or expulsion to a substantial risk of torture
will generally unjustifiably limit the principles of funda-
mental justice, subject to a discretion to deport to torture
in “exceptional circumstances”, the ambit of which has not
yet been defined (Suresh, supra at paragraph 78).

The following have been found not to be principles of
fundamental justice:
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• a child’s presumed testimonial incompetence (R. v.
J.Z.S., 2008 BCCA 401 at paragraph 54, upheld 2010
SCC 1);

• the “best interests of the child” — although it is an
established legal principle in international and
domestic law and is a factor for consideration in
many contexts, it is not a foundational requirement
for the dispensation of justice (Canadian Foundation
for Children, Youth and the Law, supra, at paragraphs
9-11);

• the “harm principle”, pursuant to which only conduct
that is harmful could attract penal liability (Malmo-
Levine, supra, at paragraphs 131, 135);

• the availability of a civil remedy in domestic courts
for torture committed abroad or, more generally, the
maxim that “where there is a right, there must be a
remedy for its violation” (Kazemi Estate v. Islamic
Republic of Iran, 2014 SCC 62 at paragraphs
157-59);

• a requirement that Crown prosecutors consider the
Aboriginal status of the accused prior to making deci-
sions that limit a judge’s sentencing options (R. v.
Anderson, 2014 SCC 41 at paragraph 29); and

• proportionality in the sentencing process — propor-
tionality is a foundational principle of sentencing but
the constitutional standard against which it is mea-
sured is that of gross disproportionality under section
12 (R. v. Safarzadeh-Markhali, supra, at paragraphs
72-73).
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(ii) Procedural fundamental justice

The principles of fundamental justice incorporate at least
the requirements of the common law duty of procedural
fairness (Singh, supra, at 212-13; Lyons, supra, at361;
Suresh, supra at paragraph 113; Ruby, supra at paragraph
39). They also incorporate many of the principles set out
in sections 8-14 of the Charter (Re B.C. Motor Vehicle Act,
supra, at paragraphs 29-30). Context is particularly impor-
tant with respect to procedural fundamental justice — the
more serious the infringement of life, liberty and security
of the person, the more rigorous the procedural require-
ments (Suresh, supra, paragraph 118; Charkaoui (2007),
supra, paragraph 25; Charkaoui v. Canada (Citizenship
and Immigration, 2008 SCC 38, at paragraphs 53-58). The
protections are generally more stringent in the criminal law
context than in other areas of law (Chiarelli, supra at 743;
Ruby, supra at paragraph 39). However, the guiding ques-
tion is always the severity of the impact on protected inter-
ests rather than a formal distinction between the different
areas of law (Charkaoui (2008), at paragraph 53).

Deciding what procedural protections must be provided
involves consideration of the following factors: (1) the
nature of the decision made and the procedures followed
in making it, that is, “the closeness of the administrative
process to the judicial process”; (2) the role of the particu-
lar decision within the statutory scheme; (3) the importance
of the decision to the individual affected; (4) the legiti-
mate expectations of the person challenging the decision
where undertakings were made concerning the procedure
to be followed; and (5) the choice of procedure made by
the agency itself. This list of factors is non-exhaustive in
determining the procedures demanded by the principles of
fundamental justice (Baker v. Canada (Minister of Citizen-
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ship and Immigration), [1999] 2 S.C.R. 817 at paragraphs
23-27; Suresh, supra at paragraph 115; Charkaoui (2008),
at paragraph 57).

In the criminal context, the right to a fair trial is a prin-
ciple of fundamental justice (R. v. Harrer, [1995] 3 S.C.R.
562 at paragraph 13). This includes the right to cross-
examine witnesses (R. v. Lyttle, [2004] 1 S.C.R. 193 at
paragraph 43; but see R. v. Khelawon, [2006] 2 S.C.R. 787,
at paragraphs 47-48) and, generally, the right to see the wit-
ness’s face: R. v. N.S., [2012] 3 S.C.R. 726 at paragraph 27.
The right to cross-examine witnesses does not apply at a
preliminary hearing (R. v. Bjelland, 2009 SCC 38, at para-
graph 32). The right to a fair trial also includes the right to
control one’s own defence (Swain at 971-72).

The right to make full answer and defence is a principle
of fundamental justice in the criminal context. This princi-
ple is not unqualified, however. Relevant evidence can be
excluded where such exclusion is justified by a ground of
law or policy, such as where the evidence is unduly prej-
udicial or likely to distort the fact-finding process (R. v.
Seaboyer, [1991] 2 SCR 577 at 609; R. v. Mills, [1999] 3
S.C.R. 668 at paragraphs 74-75; R. v. St-Onge Lamoureux,
[2012] 3 S.C.R. 187 at paragraphs 71, 74). It can also be
excluded to protect informer privilege, subject only to the
innocence at stake exception (R. v. Basi, 2009 SCC 52,
[2009] 3 S.C.R. 389 at paragraph 43; R. v. Barros, [2011] 3
S.C.R. 368).

The right to receive disclosure is an aspect of the right
to make full answer and defence (R. v. Stinchcombe, [1991]
3 S.C.R. 326 at 336; R. v. O’Connor, [1995] 4 S.C.R. 411;
R. v. Carosella, [1997] 1 S.C.R. 80 at paragraph 37; R. v.
Taillefer, [2003] 3 S.C.R. 307 at paragraph 61). This right
imposes a duty on the Crown to make reasonable inquiries
of other government entities that could reasonably be con-

Unofficial Charterpedia 161

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1717/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1298/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1298/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2116/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2332/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/12779/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7810/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/783/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1751/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1751/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/12655/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7828/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7967/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7967/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/808/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/808/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1323/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1467/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2105/index.do


sidered to be in possession of relevant information (R. v.
McNeil, 2009 SCC 3, at paragraphs 49-50), including dis-
closure of evidence gathered by Canadian officials outside
of Canada in the context of a foreign criminal proceeding
if Canada was participating in the activities of a foreign
state or its agents that are contrary to Canada’s interna-
tional obligations (Khadr (2008), supra paragraph 18).

It is a principle of fundamental justice that officials exer-
cising prosecutorial discretion must not act for improper
purposes, such as purely partisan motives (R. v. Cawthorne,
2016 SCC 32; R. v. Regan, [2002] 1 S.C.R. 297). Such indi-
viduals are, however, entitled to a strong presumption that
they exercise their prosecutorial function independently of
such motives. This presumption is not displaced by the fact
that the individuals may also exercise partisan duties (e.g.,
as a member of Cabinet). The bar for a finding that a pros-
ecutor acted for an improper purpose is “very high,” and
prosecutors are entitled to act for purposes that are “polit-
ical” in the sense of being motivated by the government’s
conception of the public interest (Cawthorne at paragraphs
26-28, 34).

The common law doctrine of abuse of process in the
criminal context has been merged with section 7 of the
Charter such that an abuse of process will constitute a
violation of the principles of fundamental justice (R. v.
O’Connor, supra; R. v. Nixon, [2011] 2 S.C.R. 566, at
paragraphs 36-37). While some types of abuse of process
(e.g., delay) may be better considered in relation to other
Charter protections, abuse of process captures at least two
residual aspects of trial fairness: (1) prosecutorial conduct
affecting the fairness of the trial; and (2) prosecutorial
conduct that “contravenes fundamental notions of justice
and thus undermines the integrity of the judicial process”
(O’Connor, supra, at paragraph 73). The test for abuse
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of process is whether “compelling an accused to stand
trial would violate those fundamental principles of justice
which underlie the community’s sense of fair play and
decency”, or where the proceedings are “oppressive or vex-
atious” (Nixon, supra, at paragraph 40). See the subsection
24(1) Charterpedia summary for a discussion of remedies
for abuse of process (e.g., stay of proceedings).

The following are procedural principles of fundamental
justice that have been found to apply outside the criminal
context: the right to a hearing before an independent and
impartial tribunal (Ruffo v. Conseil de la magistrature,
[1995] 4 S.C.R. 267 at paragraph 38; Pearlman v. Mani-
toba Law Society Judicial Committee, [1991] 2 S.C.R. 869,
at 883; Charkaoui (2007), supra, at paragraphs 29, 32); the
right to a fair hearing, including the right to State-funded
counsel where circumstances require it to ensure an effec-
tive opportunity to present one’s case (G.(J.), supra at para-
graphs 72-75 and 119; Ruby, supra, at paragraph 40); the
opportunity to know the case one has to meet (Chiarelli,
supra, at 745-46; Suresh, supra at paragraph 122; May v.
Ferndale Institution, supra, at paragraph 92; Charkaoui
(2007), supra, at paragraph 53), including, where the pro-
ceeding may have severe consequences, the disclosure of
evidence (Charkaoui (2008) at paragraphs 56, 58; Harkat,
supra at paragraphs 43, 57, 60); the opportunity to present
evidence to challenge the validity of the state’s evidence
(Suresh, supra at paragraph 123; Harkat, supra, at para-
graph 67); the right to a decision on the facts and the law
(Charkaoui (2007), supra, paragraphs 29, 48); the right
to written reasons that articulate and rationally sustain an
administrative decision (Suresh, supra, at paragraph 126);
and the right to protection against abuse of process (Cobb,
supra, at paragraphs 52-53). The application of these prin-
ciples is highly contextual, but it may be assumed that if
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they apply outside the criminal context, they apply with
greater force in the criminal context.

Procedural fairness under section 7 does not guarantee
the most favourable procedures imaginable (Lyons, supra,
at 361; Mills, supra, at paragraph 72; Ruby, supra, at para-
graph 46) or a “perfect” process (Harkat at paragraphs 43,
69). Oral hearings will not be required in every case in
the administrative context (Singh, supra, at 213-14; Suresh,
supra at paragraph 121) as the appropriate level of protec-
tion will vary depending on a number of factors, includ-
ing the seriousness of the individual interest at stake, the
complexity of proceedings and other factors outlined above
(G.(J.), supra at paragraphs 72-81).

The principles of fundamental justice do not generally
include a right of appeal whether in the criminal (R. v.
Meltzer, [1989] 1 S.C.R. 1764 at 1774-75) or quasi-crim-
inal/administrative context (Kourtessis v. M.N.R., [1993]
2 S.C.R. 53 at 69-70; Huynh v. Canada, [1996] 2 F.C.
976 (C.A.), at paragraphs 14-20 (leave to appeal to SCC
refused); Charkaoui (2007), supra, at paragraph 136).

Denial of an access to personal information request
based on the “foreign confidences” or “national security”
exemptions in the Privacy Act, limits on the extent of dis-
closure , and the provision for ex parte and in camera
proceedings do not necessarily limit the principles of fun-
damental justice (Ruby, supra at paragraph 51; Charkaoui
(2007), supra, at paragraphs 58-60). Notice and participa-
tion are not invariable constitutional norms but are part of
a contextual approach to procedural fairness (Charkaoui
(2007), supra, at paragraph 57; Rodgers, supra, at para-
graph 47).

The principles of fundamental justice also include a
residual protection against self-incrimination (R. v.
P. (M.B.), [1994] 1 S.C.R. 555 at 577; R. v. S. (R.J.),
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[1995] 1 S.C.R. 451 at 512; R. v. Jarvis, [2002] 3 S.C.R.
757 at paragraph 67). This protection requires that a person
compelled to give incriminating evidence be protected
against the subsequent use of that evidence in a criminal
prosecution or any proceeding engaging section 7 of the
Charter (Application under section 83.28 of the Criminal
Code, supra, at paragraphs 77-79).This protection extends
to subsequent use of derivative evidence which could not
have been obtained or its significance appreciated but for
the compelled testimony (S.(R.J.), supra, at 454-55;
Branch, supra at 31-32). The residual protection also
encompasses a constitutional exemption providing com-
plete immunity from compelled testimony where such pro-
ceedings are undertaken or used predominantly to obtain
evidence for the prosecution of the witness (Branch, supra;
Phillips v. Nova Scotia (Commission of Inquiry into the
Westray Mine Tragedy), [1995] 2 S.C.R. 97; Jarvis, supra;
Application under section 83.28 of the Criminal Code,
supra at paragraphs 70-71). The residual protection also
applies in the context of solicitor-client privilege to the
“privilege holder” who gave incriminating statements to
his or her solicitor when those statements are subsequently
ordered disclosed by a court, pursuant to a McClure appli-
cation (R. v. Brown, [2002] 2 S.C.R. 185). In the context of
a judicial investigative hearing (pursuant to section 83.28
of the Criminal Code), the protection against subsequent
use extends beyond the criminal context to include any pro-
ceeding which engages section 7, including extradition and
deportation hearings (Re Application under section 83.28
of the Criminal Code, supra at paragraphs 77-79).

The scope of the principle against self-incrimination is
determined by a contextual analysis. Relevant factors
include the presence or absence of: (1) real coercion by the
state in obtaining the statements; (2) an adversarial rela-
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tionship between the accused and the state at the time the
statements were obtained; (3) an increased risk of unre-
liable confessions; and (4) an increased risk of abuses of
power by the state (R. v. Fitzpatrick, [1995] 4 S.C.R. 154 at
paragraphs 21-25; R. v. White, [1999] 2 S.C.R. 417 at para-
graph 51).

The principle against self-incrimination is not limited by
the use against a person, in regulatory proceedings with a
penal consequence, of information they are required rou-
tinely to produce under a regulatory scheme in which they
elect to participate (Fitzpatrick, supra, at paragraph 54) or
for income tax purposes (R. v. Wilder, 2000 BCCA 29,
leave to appeal to SCC refused, [2000] S.C.C.A. No. 279).
It would be compromised, however, by the admission into
evidence in a criminal trial of statements made by the
accused to police under the compulsion of provincial high-
way safety legislation (White, supra, at paragraphs 53-66).

The principle of protection against self-incrimination
will not come into play where the required testimony is
that of a third party, regardless of the relationship to the
accused. As such, state action forcing a person to give
incriminating testimony against another person is not con-
trary to the principles of fundamental justice (Del Zotto v.
Canada, [1999] 1 S.C.R. 3).

The principle against self-incrimination also informs the
common law rule of evidence governing the use of Mr.
Big confessions, pursuant to which such confessions are
presumptively inadmissible, with the Crown bearing the
burden of establishing that the probative value of the con-
fession outweighs its prejudicial effect (R. v. Hart, 2014
SCC 52 at paragraphs 84-87, 123).

Section 7 also encompasses a residual protection for the
right to silence in the pre-trial context. A detained person
must be in a position to make a free choice on the matter of
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whether to speak to the authorities or to remain silent (R.
v. Hebert, [1990] 2 S.C.R. 151 at 178; R. v. Liew, [1999] 3
S.C.R. 227 at paragraphs 36-37; R. v. Singh, 2007 SCC 48,
at paragraphs 43-46). The right to silence protects against
the eliciting of statements by undercover agents but permits
observation of the accused by such agents (Hebert, supra,
at pages 307).

An accused’s silence at trial may not be treated as evi-
dence of guilt and no adverse inference may be drawn from
the failure to testify: R. v. Noble, [1997] 1 S.C.R. 874 at
paragraph 72; R. v. Prokofiew at paragraph 64).

Section 1 considerations specific to this section

The Supreme Court has repeatedly stated that infringe-
ments of section 7 “are not easily saved by section 1” and
has in some cases suggested that section 1 justification
may only be possible “in cases arising out of exceptional
conditions, such as natural disasters, the outbreak of war,
epidemics, and the like” (Reference Re subsection 94(2)
of the Motor Vehicle Act (B.C.) at paragraph 85; Health
and Community Services) v. G. (J.), [1999] 3 S.C.R. 46, at
paragraph 99; Heywood; Burns; Suresh at paragraph 128;
Ruzic at paragraph 92; Charkaoui (2007) at paragraph 66).
However, in other cases, the Court has emphasized the dif-
ferences between section 7 and section 1, suggesting that
section 1 justification may be possible where the law serves
the broader societal values underlying a free and demo-
cratic society, such as promoting respect for the inherent
dignity of the human person, commitment to social justice
and equality, accommodation of a wide variety of beliefs,
respect for cultural and group identity, and faith in social
and political institutions which enhance the participation of
individuals and groups in society (Bedford, supra, at para-

Unofficial Charterpedia 167

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/625/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1731/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1731/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2390/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1496/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1725/index.do


graphs 113, 124-29); Mills, supra, at paragraphs 66-67;
Malmo-Levine, supra, at paragraph 98; Charkaoui (2007),
supra at paragraph 66). There may also be room for sec-
tion 1 argument when dealing with residual section 7 pro-
tections which overlap with those found in other sections
of the Charter, where section 1 justifications have been suc-
cessful (see generally D.B., supra, at paragraphs 85-91).

In terms of the specific principles against arbitrariness,
overbreadth and gross disproportionality under section 7,
although there may be parallels with the elements of the
test under section 1, the two sections remain distinct. As
noted above, the analysis under section 7 is qualitative —
in the sense that an arbitrary, overbroad or grossly dispro-
portionate impact on one person is sufficient to establish
a breach — and measures the effect of the impugned law
against the law’s purpose without regard to the law’s effi-
cacy. In contrast, the analysis under section 1 is both qual-
itative and quantitative, and allows for the Crown to call
the social science and expert evidence required to justify
the law’s impact in terms of society as a whole (Bedford,
supra, at paragraphs 126-127). Enforcement practicality is
not relevant to overbreadth under section 7 but may poten-
tially be relied on to justify an overbroad law under section
1 (Bedford, supra, at paragraph 113). These differences in
the frameworks under section 7 and section 1 were relied
upon to uphold a section 7 infringement as a reasonable
limit under section 1 in R. v. Michaud, 2015 ONCA 585,
leave to appeal to SCC refused, 2016 CarswellOnt 7197.
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11.

Section 8: Search and Seizure

Provision

8. Everyone has the right to be secure against unreasonable
search or seizure.

Similar provisions

While privacy is a central or core concern under section 8
of the Charter, section 7 also provides residual protection
for privacy interests (R. v. Mills, [1999] 3 S.C.R. 668, and
especially at paragraphs 77-89, 94, 99 and 108, where the
court embedded privacy analysis based on section 8 con-
siderations within analysis of a section 7 principle of fun-
damental justice). The Canadian Bill of Rights contains no
specific rights to privacy or to be secure against unreason-
able search and seizure; but paragraph 1(a) protects a lim-
ited right not to be deprived of the enjoyment of property
without due process.

A number of international instruments, which are bind-
ing on Canada, include provisions protecting aspects of the
right to privacy: article 17 of the International Covenant on
Civil and Political Rights; article 16 of the Convention on
the Rights of the Child; article 22 of the Convention on the
Rights of Persons with Disabilities; and article V, IX and
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X of the American Declaration of the Rights and Duties of
Man.

See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada, but include provisions similar to section 8 of the
Charter: article 12 of the Universal Declaration of Human
Rights; article 11 of the American Convention on Human
Rights; article 8 of the European Convention on Human
Rights; the Fourth Amendment of the Constitution of the
United States of America.

Purpose

Section 8 protects people, not places, against unjustified
intrusions on their privacy interests (Hunter v. Southam
Inc., [1984] 2 S.C.R. 145 at 159; R. v. Gomboc, [2010]
3 S.C.R. 211 at paragraphs 17, 75). As demonstrated by
Hunter v. Southam, the protection of people includes cor-
porations as legal persons. The purpose of section 8 is to
prevent unjustified searches before they happen, not sim-
ply to determine after the fact whether they ought to have
occurred in the first place (Hunter v. Southam at page 160).

The values underlying the privacy interest protected by
section 8 are dignity, integrity and autonomy (R. v. Plant,
[1993] 3 S.C.R. 281 at page 292). The protection section
8 provides for privacy ― personal, territorial and informa-
tional — is essential not only to human dignity, but also
to the functioning of our democratic society. At the same
time, section 8 permits reasonable searches and seizures
in recognition that the state’s legitimate interest in advanc-
ing its goals or enforcing its laws will sometimes require
a degree of intrusion into the private sphere (Goodwin
v. British Columbia (Superintendent of Motor Vehicles),
[2015] 3 S.C.R. 250 at paragraph 55).
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The Supreme Court has suggested that the interests pro-
tected by section 8 may extend beyond those of privacy (R.
v. A.M., [2008] 1 S.C.R. 569 at paragraph 33, per Binnie
J, citing Hunter v. Southam at page 159) but has not yet
articulated the nature of any additional potential section 8
protections. That said, at a minimum, section 8 protections
may overlap with protections generally recognized under
other Charter rights. For example, in R. v. S.A.B., [2003]
2 S.C.R. 678, the Supreme Court decided that self-incrim-
ination principles in relation to warrant powers to collect
DNA evidence at sections 487.04 to 487.09 of the Crimi-
nal Code should be analyzed under section 8 of the Charter
and that analysis need not turn to section 7 (see paragraphs
1, 33-35; see also Wakeling v. United States of America,
[2014] 3 S.C.R. 549 at paragraphs 48-50).

Analysis

Section 8 involves a two-step analysis:

• Has there been a “search” or a “seizure”?

Not every form of examination conducted by the govern-
ment, and not every taking by the government, will con-
stitute a ‘search’ or ‘seizure’ for constitutional purposes.
An inspection is a search, and a taking is a seizure, where
a person has a reasonable privacy interest in the object or
subject matter of the state action and the information to
which it gives access (R. v. Tessling, [2004] 3 S.C.R. 432 at
paragraph 18; R. v. Evans, [1996] 1 S.C.R. 8 at paragraph
4).

• If so, was the search or seizure reasonable?
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A search or seizure will be reasonable where it is (1) autho-
rized by law; (2) the law itself is reasonable; and (3) the
manner in which the search is carried out is reasonable (R.
v. Collins, [1987] 1 S.C.R. 265 at paragraph 23; Hunter v.
Southam; R. v. Nolet, [2010] 1 S.C.R. 851 at paragraph 21;
R. v. Shepherd, [2009] 2 S.C.R. 527 at paragraph 15).

Both steps of the inquiry call for a highly contextual
analysis, with the result that different contexts yield differ-
ent expectations of privacy which in turn give rise to dif-
ferent requirements at the second stage of the analysis. In
general terms, determining the constitutional reasonable-
ness of a search and seizure is ““a function of both the
importance of the state objective and the degree of impact
on the individual’s privacy interest”” (R. v. Rodgers, [2006]
1 S.C.R. 554; S.A.B.at paragraph 38; Hunter v. Southam at
pages 159-60).

1. Has there been a search or seizure

(i) Types of state conduct to which section 8 may apply

The courts have defined “search” for section 8 purposes as
any state activity that interferes with a reasonable expecta-
tion of privacy. This can include looking for things that are
tangible or intangible, such as spoken words and electronic
data (R. v. Morelli, [2010] 1 S.C.R. 253), or scents (Evans
at paragraphs 12-21; R. v. Kokesch, [1990] 3 S.C.R. 3).

The interception and recording of a private communi-
cation should be considered a search in all circumstances,
save where all parties to a conversation expressly consent
to the recording (R. v. Duarte, [1990] 1 S.C.R. 30 at pages
42-46).

A right to inspect documents as part of an administrative
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scheme set up by statute to regulate commercial and indus-
trial activity would likely constitute a search (Comité pari-
taire de l’industrie de la chemise v. Potash, [1994] 2 S.C.R.
406 at pages 440-441).

A “seizure” for section 8 purposes is the ““taking of a
thing from a person by a public authority without that per-
son’s consent”” (R. v. Dyment, [1988] 2 S.C.R. 417 at 431;
R. v. Colarusso, [1994] 1 S.C.R. 20 at 58; R. v. Law, [2002]
1 S.C.R. 227 at paragraph 15). This includes situations in
which a person is required to produce a thing (including
information) pursuant to a state compulsion (R. v. McKin-
lay Transport Ltd., [1990] 1 S.C.R. 627 at 642; Mills at
paragraph 77; British Columbia Securities Commission v.
Branch, [1995] 2 S.C.R. 3 at page 34; see also R. v. White,
[1999] 2 S.C.R 417; R. v. Fitzpatrick, [1995] 4 S.C.R. 154;
Thomson Newspapers Ltd. v. Canada (Director of Inves-
tigation and Research, Restrictive Trade Practices Com-
mission), [1990] 1 S.C.R. 425). The power to make copies
of documents is analogous to a requirement for produc-
tion of documents and constitutes a seizure within section
8 (Comité paritaire at page 439).

In order to constitute a “seizure”, a “taking” by the
state need not be directly from the person whose rights
are affected. For example, where a medical professional
obtains a bodily sample for medical purposes, disclosure of
the sample to police will amount to a “seizure” (Dyment;
R. v. Dersch, [1993] 3 S.C.R. 768; Colarusso at page 56).
This is so whether the sample is provided pursuant to a
police demand, request, or whether it is provided voluntar-
ily. The fact that a person who has acquired lawful pos-
session of information for their own purposes voluntarily
discloses the information to the state does not vest in the
state a delegated or derivative power to appropriate that
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information for the purposes of a criminal investigation (R.
v. Cole, [2012] 3 S.C.R. 34 at paragraph 67).

The section 8 protection against seizure does not apply
to government action merely because those actions inter-
fere with property rights. Rather, ““there must be a super-
added impact upon privacy rights occurring in the context
of administrative or criminal investigation”” (Quebec
(Attorney General) v. Laroche, [2002] 3 S.C.R. 708 at para-
graph 53). Thus, a restraint order against property will con-
stitute a seizure where it is issued for the ultimate purpose
of investigation (Laroche at paragraph 54).

Some state actions that cannot easily be characterized as
either a search or a seizure may nevertheless interfere with
privacy. The Supreme Court has indicated that section 8
protects against disclosure of private information to indi-
viduals outside of those to whom, or for purposes other
than for which, it was originally divulged (Mills at para-
graph 108; see also R. v. Quesnelle, 2014 SCC 46, [2014]
2 S.C.R. 390 at paragraphs 39-43). To determine whether
such an action engages section 8 protections, the Court has
generally applied the usual test, asking whether the partic-
ular state action interferes with a reasonable expectation
of privacy, rather than focusing on the literal definitions
of “search” and “seizure.” (See e.g., Quesnelle; Bernard
v. Canada (Attorney General), 2014 SCC 13, [2014] 1
S.C.R. 227at paragraph 41; Wakeling at paragraphs 91-96
per McLachlin C.J. and paragraphs 122-125 per Karakat-
sanis J., dissenting. But see Wakeling at paragraphs 32-40
where Moldaver J. could be taken to endorse a plain mean-
ing interpretation of “search” which would not include the
disclosure of information by the state; his approach, how-
ever, may be a function of the particular context at issue
in that case, which concerned the disclosure of information
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lawfully obtained under a valid warrant for law enforce-
ment purposes).

(ii) “Totality of the circumstances” test

Whether or not state action has interfered with a reasonable
expectation of privacy (so as to constitute a search or
seizure) is to be determined on the basis of the totality
of the circumstances. The “totality of the circumstances”
test is one of substance, not form (R. v. Edwards, [1996]
1 S.C.R. 128 at paragraph 45). Four lines of inquiry guide
the application of the test (Cole at paragraph 40; Tessling at
paragraph 32):

1. an examination of the subject matter of the search;

2. a determination as to whether the claimant had a
direct interest in the subject matter;

3. an inquiry into whether the claimant had a subjec-
tive expectation of privacy in the subject matter; and

4. an assessment as to whether this subjective expec-
tation of privacy was objectively reasonable (Tessling
at paragraphs 31-32; Gomboc at paragraphs 18, 78;
Cole at paragraph 40; R. v. Patrick, [2009] 1 S.C.R.
579 at paragraph 27).

The totality of the circumstances test determines both the
existence and extent of the reasonable expectation of pri-
vacy. If there is no reasonable expectation of privacy, the
protections of section 8 are not engaged and the analysis
ends there. If there is a reasonable expectation of privacy of
any degree, section 8 will be engaged to prevent state inter-
ference except under the authority of a warrant or other rea-
sonable law (Cole at paragraph 9).

Unofficial Charterpedia 175

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1340/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1340/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7611/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7611/index.do


(a) The subject matter of the search

It is essential at the outset to identify the subject matter
of the search. In many cases this will be a straightforward
matter. In others, however, it will not. In such cases, the
characterization of the subject matter can make a major
contribution to the analysis (see e.g., Patrick at paragraphs
29-30, explaining that the garbage bag at issue in that case
was more aptly characterized as a “bag of ‘information’
whose contents, viewed in their entirety, paint a fairly accu-
rate and complete picture of the householder’s activities
and lifestyle”; see also Tessling at paragraphs 34, 58; Cole
at paragraph 41).

When identifying the subject matter of an alleged search,
the court must not do so “narrowly in terms of the physical
acts involved or the physical space invaded, but rather by
reference to the nature of the privacy interests potentially
compromised by the state action.” This involves consider-
ation of what the state activity may “tend to reveal” (R. v.
Spencer, [2014] 2 S.C.R. 212 at paragraphs 26, 31).

The nature of the privacy interest does not depend on
whether, in the particular case, privacy shelters legal or ille-
gal activity. The analysis turns on the privacy of the area
or the thing being searched and the impact of the search on
its target, not the legal or illegal nature of the items sought
(Patrick at paragraph 32; Spencer at paragraph 36).

The Supreme Court has identified three broad privacy
interests protected by section 8: personal privacy, terri-
torial privacy and informational privacy. The distinction
between these categories provides a useful analytical tool
but is not determinative of the analysis as, in a given case,
the privacy interest may overlap the categories (Tessling at
paragraph 24; see also Gomboc at paragraph 19).
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Personal privacy

Privacy of the person perhaps has the strongest claim to
constitutional shelter because it protects, in particular, the
right of individuals not to have their bodies touched or
explored to disclose objects or matters they wish to conceal
(Tessling at paragraph 21) and is often at issue in criminal
investigations when the state wishes to pursue invasive
procedures such as drug testing and cavity searches.

The Supreme Court has repeatedly emphasized the close
relationship between bodily privacy and human dignity
(see e.g., Tessling at paragraph 21; R. v. Golden, [2001] 3
S.C.R. 679 at paragraphs 87 and 98-99; Dyment at 431-32;
R. v. Pohoretsky, [1987] 1 S.C.R. 945 at 949; R. v. Stillman,
[1997] 1 S.C.R. 607 at paragraph 42).

Territorial/spatial privacy

Territorial privacy has its origins in the notion that ““the
house of everyone is to him as his castle and fortress””
(Semayne’s Case, [1558-1774] All E.R. Rep. 62 (1604),
at 63). This has developed into a more nuanced hierarchy
protecting privacy: in the home, being the place where
our most intimate and private activities are most likely to
take place (Evans at paragraph 42; R. v. Silveira, [1995] 2
S.C.R. 297 at paragraph 140; R. v. Feeney, [1997] 2 S.C.R.
13 at paragraph 43); in diluted measure, in the perimeter
space around the home (Kokesch; R. v. Grant, [1993] 3
S.C.R. 223 (Grant (1993) at pages 237, 241); R. v. Wiley,
[1993] 3 S.C.R. 263 at 273); in commercial space (Thom-
son Newspapers at 517-19; McKinlay Transport at 641ff);
in private cars (R. v. Wise, [1992] 1 S.C.R. 527 at 533; R.
v. Mellenthin, [1992] 3 S.C.R. 615); in a school (R. v. M.
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(M.R.), [1998] 3 S.C.R. 393, at paragraph 32); and even, at
the bottom of the spectrum, a prison (Weatherall v. Canada
(Attorney General), [1993] 2 S.C.R. 872, at 877) (Tessling
at paragraph 22).

Such a hierarchy of places does not contradict the under-
lying principle that section 8 protects “people, not places”,
but uses the notion of place as an analytical tool to evaluate
the reasonableness of a person’s expectation of privacy
(Tessling at paragraph 22).

Informational privacy

In fostering the underlying values of dignity, integrity and
autonomy, it is fitting that section 8 of the Charter should
seek to protect a biographical core of personal information
which individuals in a free and democratic society would
wish to maintain and control from dissemination to the
state. This would include information which tends to reveal
intimate details of the lifestyle and personal choices of the
individual (Plant at 293). Informational privacy has been
defined as ““the claim of individuals, groups, or institu-
tions to determine for themselves when, how, and to what
extent information about them is communicated to others””
(Tessling at paragraph 23; see also Patrick, Gomboc, Cole,
A.M.).

Informational privacy includes at least three conceptu-
ally distinct, though overlapping, understandings of what
privacy is: privacy as secrecy; privacy as control and pri-
vacy as anonymity. Privacy as secrecy encompasses the
expectation that information disclosed in confidence will
be held in trust and confidence by those to whom it is dis-
closed. Privacy also encompasses a wider notion of con-
trol over, access to, and use of information. This aspect of
privacy ““derives from the assumption that all information
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about a person is in a fundamental way his own, for him to
communicate or retain for himself as he sees fit”” (Spencer
at paragraph 40). Privacy as anonymity permits individu-
als to act in public places but to preserve freedom from
identification and surveillance. This conception of privacy
is particularly important in the context of Internet usage
(Spencer at paragraphs 41-43). Because the Internet has
exponentially increased both the quality and quantity of
information that is stored about Internet users, and because
users cannot fully control or even be fully aware of who
may observe a pattern of online activity, it is by remaining
anonymous that the user can in large measure be assured
that the activity remains private (Spencer at paragraph 46).

Privacy concerns in relation to information are at their
strongest where aspects of an individual’s identity are at
stake, such as in the context of information ““about one’s
lifestyle, intimate relations or political or religious opin-
ions”” (Mills at page 81; Thomson Newspapers at 517;
Branch at paragraph 62).

(b) Whether the claimant had a direct interest in the subject matter

In order to have standing to bring a claim under section 8,
a Charter claimant must be able to establish that his or her
own reasonable expectation of privacy has been infringed
(Edwards at paragraphs 43, 45-47). If a claimant cannot
establish both that he or she had a reasonable expectation
of privacy and that this privacy was breached, then the
state cannot have unjustifiably limited the claimant’s rights
under section 8 (Edwards at paragraphs 49-50).

Where a person is a third party in a location where a
search or seizure takes place (e.g., a passenger in a stopped
vehicle or a guest in a house), this factor may limit their
privacy interest in the location and in its contents (R. v. Bel-
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navis, [1997] 3 S.C.R. 341 at paragraphs 22, 24; Edwards
at paragraphs 45-47, 49). However, the intrusion on the pri-
vacy rights of a third party may be relevant to the question
of whether the search was carried out in a reasonable man-
ner, which arises at the second stage of the section 8 analy-
sis (Edwards at paragraphs 35-38; see “(b) If so, was the
interference reasonable?” below).

For more discussion of standing under the Charter, see
generally subsection 24(1) and subsection 52(1).

(c) Whether the claimant had a subjective expectation of privacy

When determining whether a claimant had a subjective
expectation of privacy, “reasonableness” is not the issue
(Patrick at paragraph 37). The question is whether the
claimant had, or is presumed to have had, an expectation
of privacy in the subject matter of the search (Patrick at
paragraph 37). This is not a high hurdle; for example, in
the case of information about activities taking place in a
dwelling house, an expectation of privacy can be presumed
in the claimant’s favour (Plant at paragraph 37; Gomboc at
paragraph 25).

The subjective expectation of privacy is important but its
absence should not be used too quickly to undermine the
protection afforded by section 8 to the values of a free and
democratic society. A person who fears their telephone is
bugged may longer has a subjective expectation of privacy
but does not necessarily forfeit the protection of section
8. Privacy is a normative rather than descriptive standard
(Tessling, paragraph 42).

(d) Whether the subjective expectation of privacy was objectively reasonable

The analysis of whether a subjective expectation of privacy
is objectively reasonable is highly contextual and ““can
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vary with the nature of the matter sought to be protected,
the circumstances in which and the place where state intru-
sion occurs, and the purposes of the intrusion””: (Patrick at
paragraph 38; Colarusso at 53; see also R. v. Buhay, [2003]
1 S.C.R. 631 at paragraphs 22, 23 and 24).

There is no definitive list of factors that must be consid-
ered in assessing the objective reasonableness of an expec-
tation of privacy. The relevant case law, however, provides
useful guidance in the form of a non-exhaustive list of fac-
tors that are potentially relevant (Cole at paragraph 45).

Place where the alleged “search” occurred

Analysis of this factor can include consideration of: (i)
presence at the time of the search; (ii) possession or control
of the property or place searched; (iii) ownership of the
property or place; (iv) historical use of the property or item;
and (v) the ability to regulate access, including the right to
admit or exclude others from the place (Edwards at para-
graph 45; Belnavis at paragraph 20; M.(M.R.) at paragraph
31; Buhay at paragraph 18).

Private dwellings, in contrast to other premises, carry
heightened privacy expectations (Kokesch at pages 16-18;
Feeney at pages 43-45; see also R. v. Landry, [1986] 1
S.C.R. 145). The perimeter around these dwellings carries
similar constitutional protection (Plant at page 291; Wiley
at 273; Grant (1993); Gomboc at paragraph 79).

Although police have an implied license to approach the
door of a residence and knock for the limited purpose of
communicating with the occupant, conduct going beyond
the terms of the implied license (e.g., attempting to “sniff”
for marihuana or pushing the door open), intrudes on the
reasonable privacy interest in the dwelling (Evans at para-

Unofficial Charterpedia 181

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2062/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2062/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/119/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/119/index.do


graph 15; R. v. MacDonald, [2014] 1 S.C.R. 37 at para-
graphs 26-27).

This heightened expectation of privacy in private
dwellings will be lessened in the context of administrative
inspections where the dwelling also serves as the work-
place in a regulated industry (Comité paritaire at 424).

The public interest in maintaining an effective emer-
gency response system (i.e., 911 calls) is significant
enough to merit some intrusion on a dwelling house resi-
dent’s privacy interest (R. v. Godoy, [1999] 1 S.C.R. 311 at
paragraph 22).

Private offices also generally attract a high expectation
of privacy (R. v. Rao (1984), 12 C.C.C. (3d) 97 (Ont. C.A.),
leave to appeal refused, [1984] 2 S.C.R. ix; Buhay at para-
graphs 23-24).

Among commercial premises, the media are entitled to
particularly careful consideration because of the impor-
tance of their role in a democratic society (see e.g., Cana-
dian Broadcasting Corp. v. Lessard, [1991] 3 S.C.R. 421;
Canadian Broadcasting Corp. v. New Brunswick (Attorney
General), [1991] 3 S.C.R. 459; R. v. National Post, [2010]
1 S.C.R. 477 at paragraph 31).

Similar care must be taken with respect to searches of
legal offices in light of the fact that the reasonable expec-
tation of privacy in solicitor-client privileged material is
“invariably high”, regardless of the context ([2015] 1
S.C.R. 401 at paragraph 38; see also Lavallee, Rackel &
Heintz v. Canada (Attorney General); White, Ottenheimer
& Baker v. Canada (Attorney General); R. v. Fink, [2002]
3 S.C.R. 209; Maranda v. Richer, [2003] 3 S.C.R. 193;
Canada (Attorney General) v. Chambre des notaires du
Québec, [2016] 1 S.C.R. 336).

A person retains a limited, but still significant, expecta-
tion of privacy in a hotel room, public locker, or other place
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even though there exists a “master key” (R. v. Wong, [1990]
3 S.C.R. 36; Buhay).

Motor vehicles carry a decreased expectation of privacy
in contrast to a home or office, given that the use of public
highways is a highly regulated activity (Wise at 535; Bel-
navis at paragraphs 23-24; Nolet at paragraph 31).

Travellers using public transportation maintain a reason-
able expectation of privacy in their luggage (R. v. Kang-
Brown, [2008] 1 S.C.R. 456; R. v. Chehil, [2013] 3 S.C.R.
220).

A student’s reasonable expectation in the school envi-
ronment is significantly diminished. Students know that
their teachers and other school authorities are responsible
for providing a safe environment and maintaining order
and discipline in the school, which may sometimes require
searches of students and their personal effects and the
seizure of prohibited items. Nevertheless, a personal search
of a student (i.e., a search of their person or items carried
on their person) interferes with a reasonable expectation
of privacy (M. (M.R.) at paragraphs 32-33). Students also
have a reasonable expectation of the contents of their back-
packs on school premises (A.M.).

Whether the subject matter was in public view

There can be no reasonable expectation of privacy in some-
thing that is knowingly exposed to the public, or to a sec-
tion of the public, or abandoned in a public place (Tessling
at paragraph 40; see also R. v. Boersma, [1994] 2 S.C.R.
488; Stillman at paragraphs 62, 226; Evans at paragraph
50; Baron v. Canada, [1993] 1 S.C.R. 416, at 453; Dyment
at 435; R. v. Monney, [1999] 1 S.C.R. 652 at paragraph 45;
Patrick at paragraphs 27, 40, and 53; and Gomboc at para-
graph 119).
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However, the mere fact that a person enters a public
space does not mean that the person expects to be per-
sonally identified and subjected to extensive surveillance
(Spencer at paragraph 44).

Whether the subject matter had been abandoned

A person normally does not retain a reasonable expectation
of privacy with respect to property or things, including
informational content that have been voluntarily aban-
doned. The determination of whether a thing has been
abandoned — i.e., whether a person has relinquished a pri-
vacy interest in it — will have to be determined on the par-
ticular facts of the case. In the case of garbage, for instance,
abandonment will be a function of both location (where the
garbage was left) and the intention of the person abandon-
ing the garbage (Patrick at paragraphs 54-5, 62).

Discarded bodily samples cannot be said to have been
voluntarily abandoned if the person concerned is in custody
or detained (Stillman at paragraphs 59-64).

An item that is stolen is not, by virtue of that fact alone,
abandoned. Although the owner would reasonably expect a
certain degree of intrusion into the stolen item (e.g., exam-
ination for evidence relevant to its theft or for reasons of
safety), he or she does not lose all privacy interest in the
object and retains a reasonable expectation that the police
will not conduct a search for evidence to be used in a sep-
arate and unrelated investigation against the owner (Law at
paragraph 28).

184 David Whelan



Whether the subject matter was already in the hands

of third parties and, if so, whether it was subject to an

obligation of confidentiality

One may continue to have a reasonable expectation of
privacy with respect to property or a thing even when
it is no longer in one’s possession (Mills at paragraph
108; Colarusso at paragraph 74). Privacy interests in mod-
ern society include the reasonable expectation that private
information will remain confidential to the persons to
whom and restricted to the purposes for which it was
divulged (Dyment at page 429; Mills at paragraph 108).

The doctor-patient relationship is characterized by a high
degree of confidentiality. Bodily samples collected for
medical purposes are subject to a duty to respect the pri-
vacy and dignity of the person and cannot generally be
shared with police absent prior judicial authorization
(Dyment at paragraphs 28-30; Colarusso).

A client has a reasonable expectation of privacy in all
documents in the possession of his or her lawyer, which
constitute information that the lawyer is ethically required
to keep confidential (Lavallee at paragraph 35; Chambre
des Notaires at paragraph 35).
Records that are subject to inspection by members of the
public at large cannot be said to be subject to an obligation
of confidentiality (Plant at paragraph 22).

The contractual and statutory framework, including any
terms or provisions governing the disclosure of the infor-
mation, may be relevant to whether there is a reasonable
expectation of privacy. When dealing with a contract of
adhesion in the context of a consumer relationship, caution
must be exercised in determining the impact of the contract
on the reasonableness of an expectation of privacy
(Spencer at paragraph 54; Gomboc at paragraphs 31-33,
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94-95, 138-42). The principle that privacy is a “normative
rather than a descriptive standard” must also be kept in
mind (Tessling, paragraph 42; Gomboc, paragraphs 34,
115; Spencer, paragraph 18).

Invasiveness of the technique or technology

In the context of personal privacy, the level of invasiveness
is a function of the circumstances, including the duration
of the search technique, whether there is penetration into
the body, whether the technique causes pain or discomfort,
and whether the search involves the removal of substances
from the body (Stillman at paragraphs 45-46; R. v. Beare;
R. v. Higgins, [1988] 2 S.C.R. 387; R. v. Saeed, [2016] 1
S.C.R. 518 at paragraph 49).

A pat-down or frisk search, which may involve exam-
ination of a person’s pockets but which does not involve
the application of physical force or the removal of clothing,
is relatively non-intrusive (Cloutier v. Langlois, [1990] 1
S.C.R. 158). A strip search, however sensitively con-
ducted, is highly intrusive. The most intrusive type of
search is a body cavity search (Golden; Saeed). For further
discussion, see “Search incident to lawful arrest” below.

The forcible taking of bodily samples and dental impres-
sions is highly invasive of personal privacy (Pohoretsky at
949; Dyment at 436; Colarusso at 53; Stillman at paragraph
42; R. v. Grant, [2009] 2 S.C.R. 353 (Grant (2009)) at para-
graph 109). In general, police must have either consent or
a warrant to seize such samples or impressions (Stillman).

Where bodily samples are taken under a properly issued
DNA warrant, however, the impact on physical integrity
is “relatively modest”. The techniques used (buccal swabs,
blood samples obtained by pricking the surface of the skin,
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and the plucking of hairs) are not particularly invasive in
the physical sense (S.A.B. at paragraph 44).

Fingerprinting incident to lawful arrest is relatively non-
intrusive (Beare at page 413; Grant (2009) at paragraph
109). In the absence of lawful arrest, however, individuals
retain a high expectation of privacy in their fingerprints
(Feeney at paragraph 60).

In respect of individuals convicted of serious offences,
the identifying information derived from DNA sampling
is analogous to fingerprints, photographs and other non-
intrusive identification measures (Rodgers at paragraphs
35-44).

The taking of a breath sample is relatively non-intrusive
(Goodwin at paragraphs 51, 76; Grant (2009) at paragraph
111). Drivers nevertheless retain some expectation of pri-
vacy — albeit a diminished one — in their breath (Good-
win at paragraph 51).

A penile swab is in some ways less invasive than the tak-
ing of dental impressions or the forceful removal of hair
from an accused’s body. Although the accused is required
to expose a private area of his body to conduct the swab,
the procedure is as a general rule quick, painless, and not
penetrative. The information sought is the complainant’s
DNA and is not personal information to the accused (Saeed
at paragraphs 47-49).

In the context of technological surveillance tools, the
sophistication of the technology involved, in terms of the
quality of the information it yields, will be an important
factor. Devices used to sense heat emanations from a house
are sufficiently crude at this stage of their development
that the information gathered by them is non-intrusive and
mundane (Tessling at paragraphs 54-55). Information
obtained by tracking devices left in cars is, though rela-
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tively crude, sufficiently intrusive so as to infringe a rea-
sonable expectation of privacy (Wise at 534-538).

Surreptitious interception and recording of private com-
munications constitutes a serious intrusion into the privacy
rights of those affected (Duarte; Wong at pages 47-49; R.
v. Tse, [2012] 1 S.C.R. 531 at paragraph 17) and is gener-
ally only permissible subject to prior judicial authorization
(Duarte at pages 42-43; R. v. Fliss, [2002] 1 S.C.R. 535 at
paragraphs 47-49; R. v. Pires; R. v. Lising, [2005] 3 S.C.R.
343 at paragraph 8).

Video surveillance without prior judicial authorization in
a home, hotel room, or other place where there is a reason-
able expectation of privacy will also constitute an unrea-
sonable search or seizure (Wong at pages 50-51).

In ruling on prospective, continuous police access to text
messages from an investigative target’s service provider,
the Supreme Court decided that text messaging in this con-
text bears the hallmarks of traditional voice communica-
tion — it is intended to be conversational, transmission
is generally instantaneous, and there is an expectation of
privacy in the communication. The scope of protection
afforded to such communications should not be determined
by technical differences inherent in the new technology
and the high standards for authorization for interception of
communications thus should apply (R. v. TELUS Commu-
nications Co., [2013] 2 S.C.R. 3 at paragraphs 1, 5, 32).

That TELUS decision did not decide the privacy impli-
cations of police access to stored, historical text messages.
Conflicting appellate jurisprudence has subsequently
arisen on whether an investigative target has a reasonable
expectation of privacy in the target’s text messages found
on the device of a third party (compare R. v. Pelucco, 2015
BCCA 370 with R. v. Marakah, 2016 ONCA 542; the lat-
ter case is before the Supreme Court at the time of this
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update). The privacy implications of historical text mes-
sages stored by a target’s service provider is also the sub-
ject of ongoing litigation (R. v. Jones, 2016 ONCA 543,
currently on appeal to the Supreme Court).

Nature of the information

Documents of a personal and confidential nature or that
reveal a personal core of biographical information carry
a reasonable expectation of privacy sufficient to attract
constitutional protection (Mills at page 81; Plant at pages
292-294). This includes information which tends to reveal
intimate details of the lifestyle and personal choices of the
individual (Plant at page 293; Tessling at paragraph 62).

Personal computers, because of the vast amounts of
information they contain — including intimate correspon-
dence, the details of our financial, medical and personal sit-
uations, Internet browsing histories, as well as information
that users cannot control and information that they may not
be aware of or may have chosen to discard — attract a very
high expectation of privacy (Morelli at paragraph 105; R. v
Vu, [2013] 3 S.C.R. 657 at paragraphs 24, 40-45).

Internet subscriber information, by tending to link par-
ticular kinds of information to identifiable individuals, may
implicate privacy interests relating not simply to the per-
son’s name or address but to his or her identity as the
source or possessor of that information. A police request
for subscriber information corresponding to specifically
observed, anonymous Internet activity engages a high level
of informational privacy (Spencer at paragraphs 47, 51).

Commercial documents generally carry a lower or
diminished expectation of privacy (Branch at page 35;
Plant at pages 293-294; 143471 Canada Inc. v. Quebec
(Attorney General); Tabah v. Quebec (Attorney General),
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[1994] 2 S.C.R. 339 at pages 377-378), especially those
documents required to be produced or maintained pursuant
to a regulatory scheme (Comité paritaire at pages
444-445). A reasonable expectation may nevertheless be
found in commercial documents and section 8 is therefore
capable of applying in this context (see e.g., Hunter v.
Southam; McKinlay Transport; Thomson Newspapers; and
Baron).

Information that has not been developed or created in
a confidential context, and is accessible to the public for
inspection such as publicly maintained computer records,
might not carry a reasonable expectation of privacy (see
e.g., Plant).

Images capturing the thermal energy or heat radiating
from a building, which are too crude to permit any infer-
ences about the precise activity giving rise to the heat, do
not attract a reasonable expectation of privacy (Tessling at
paragraphs 54-55). Patterns of electricity consumption as
measured by a digital recording ammeter, which is used
to measure electrical power flowing into a residence and
which permits a strong inference of the presence of a mar-
ihuana grow operation, are sufficiently revealing of activ-
ities inside the home to attract a reasonable expectation of
privacy (Gomboc at paragraphs 36-38, 80-81 and 142; but
see Plant, in which less detailed electricity consumption
records were held not to attract a reasonable expectation of
privacy).

A demand by a police officer for production of a driver’s
license does not constitute a section 8 search. There is no
intrusion on a reasonable expectation of privacy where a
person is required to produce a licence, permit or other doc-
umentary evidence of a status or compliance with a legal
requirement that is a lawful condition of the exercise of
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a right or privilege (R. v. Hufsky, [1988] 1 S.C.R. 621 at
pages 637-638; Mellenthin at page 622).

Context in which the search occurs

The context of the search, and the activity that brings a per-
son into contact with the state, can have an impact on the
person’s reasonable expectation of privacy.

Privacy expectations are generally lower in relation to
administrative searches or seizures in regulatory schemes
where the purpose of the intrusion is to ensure compliance
with the statute rather than the prosecution of criminal acts
(see e.g., Comité paritaire; 143471 Canada Inc.; McKin-
lay Transport; Branch). This is because in a modern indus-
trial society, it is generally accepted that many activities
in which individuals can engage must nevertheless to a
greater or lesser extent be regulated by the state to ensure
that the individual’s pursuit of his or her self-interest is
compatible with the community’s interest in the realization
of collective goals and aspirations. In many cases, this reg-
ulation must necessarily involve the inspection of private
premises or documents by agents of the state, as com-
pliance can only be tested by inspection of the business
premises and/or business records. It follows that there can
only be a relatively low expectation of privacy in respect
of premises or documents that are used or produced in the
course of activities which, though lawful, are subject to
state regulation as a matter of course Thomson Newspa-
pers; Fitzpatrick; White; Branch).

This principle is not absolute, however. The reasonable
expectation of privacy in relation to communications sub-
ject to solicitor-client privilege is invariably high, regard-
less of whether the context is criminal or regulatory (Fed-
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eration of Law Societies at paragraph 38; Chambre des
notaires).

The degree of personal privacy expected at borders,
where travellers expect to be searched, is lower than in
other enforcement situations (R. v. Simmons, [1988] 2
S.C.R. 495 at page 528; Monney at paragraph 34; R. v.
Jacques, [1996] 3 S.C.R. 312 at paragraph 18).

The expectation of privacy is reduced in the school set-
ting in relation to the responsibility of teachers and other
school authorities to provide a safe environment and main-
tain order and discipline in the school (M.(M.R.)).

Prisons carry a decreased expectation of privacy
(Weatherall; R. v. Conway, [1989] 1 S.C.R. 1659). How-
ever, the lowered expectation of privacy within a prison
does not allow the seizure without a warrant of bodily sam-
ples taken as part of a medical examination (R. v. Dorfer
(1996), 104 C.C.C. (3d) 528 (B.C.C.A.)).

Relationship between the purpose for which the

information was initially disclosed or collected and the

purpose for which it is to be subsequently used or

disclosed

Privacy is not an all or nothing right. It encompasses the
reasonable expectation that private information will remain
confidential to the persons to whom and restricted to the
purposes for which it was divulged (Mills at paragraph 108;
Dyment at page 429; Colarusso at page 71). Accordingly,
a person may have a residual and continuing privacy inter-
est protecting against the subsequent use or disclosure —
and potentially retention — of information that has been
divulged for a specific or limited purpose (Law at para-
graph 23; Dyment at pages 432-435; Mills at paragraph 94;
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R. v. Dore (2002), 166 C.C.C. (3d) 225 (Ont. C.A.); Wakel-
ing at paragraph 39).

Constitutional requirements cannot be avoided by
employing one state agent for a purpose for which the pre-
requisites for search may not be as demanding and then
allowing another agent attached to the law enforcement
apparatus of the state to claim the fruits of that search
“without regard to the rightly stringent prerequisites of
searches for those [law enforcement] purposes” (Colarusso
at paragraph 42; R. v. Jarvis, [2002] 3 S.C.R. 757; R. v.
Ling, [2002] 3 S.C.R. 814; Law at paragraph 23).

Where a government body has regulatory or administra-
tive functions as well as the function of investigating penal
offences under the regulatory or administrative statute, a
shift in state action from regulatory or administrative
inspections to penal investigations affects the applicable
Charter standards. In particular, where the predominant
purpose of a particular inquiry becomes the determination
of penal liability, so as to engage the adversarial relation-
ship between the regulated party and the state, officials
must at that point relinquish the authority to use regulatory
or administrative inspection powers. Instead, at this stage,
the “full panoply” of Charter rights are engaged and offi-
cials are restricted to using investigative powers appropri-
ate to the penal context, thus normally requiring judicial
authorization (Jarvis at paragraphs 88, 96-98; see also
Ling). Penal investigators may, however, make use of
materials validly obtained under regulatory or adminis-
trative inspection powers prior to the commencement of
the offence investigation. Parallel regulatory/administra-
tive inspections and penal investigations are permissible,
provided that the penal investigators do not avail them-
selves of information obtained under regulatory/adminis-
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trative inspection powers after the penal investigation has
commenced (Jarvis at paragraph 97).

In assessing whether the predominant purpose of an
investigation is to determine the penal liability of an indi-
vidual, regard must be had to all relevant factors that bear
upon the nature of the inquiry (Jarvis at paragraph 93).
Apart from a clear decision to pursue a criminal investi-
gation, no one factor is necessarily determinative in and
of itself in this analysis. Even where there are reasonable
grounds to suspect that an offence was committed, it will
not always be true that the predominant purpose of the
investigation is to determine the penal liability of the indi-
vidual (Jarvis at paragraph 89). A lawful regulatory search
does not become unlawful or unreasonable simply because
the officers also have the expectation that the search might
uncover evidence of crime (see e.g., Del Zotto v. Canada,
[1999] 1 S.C.R. 3; Jarvis at paragraph 90; Nolet at para-
graphs 37-38).

When a state agent, in the course of carrying out his or
her authorized regulatory duties, comes across clear evi-
dence of a crime or wrongdoing relating to the very same
matters he or she was required to investigate for compli-
ance purposes, the state agent may pass that information
on to the appropriate authorities for offence investigation
without the need for further lawful authority (Laroche at
paragraph 84; R. v. D’Amour, (2002), 4 C.R. (6th) 275
(Ont. CA) at paragraph 63; Jarvis). These cases were dis-
tinguished in Cole on the basis that they all arose in heavily
regulated environments. In contrast, a teacher has a rea-
sonable and continuous expectation of privacy in the per-
sonal information on his work-issued laptop. Although the
school board is legally entitled to inform the police of the
discovery of contraband on the laptop, the police required a
warrant to search the computer (Cole at paragraphs 70-73).
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A provincial law authorizing the use, for the purpose of
an administrative roadside sanction scheme, of breath sam-
ples taken pursuant to Criminal Code powers to screen dri-
vers for alcohol constitutes a distinct search for Charter
purposes (Goodwin at paragraphs 53-54).

(iii) Consent

It is possible for what would otherwise be an infringement
of section 8 to be constitutional if the person concerned
waives their constitutional right to privacy. For such
waiver/consent to be valid, it must be fully informed and
voluntary. To be fully informed, a person must be provided
with sufficient information to make the preference mean-
ingful (R. v. Borden, [1994] 3 S.C.R. 145). For the consent
to be voluntary, the person must have had a real choice in
providing the purported consent (see Godbout v. Longueuil
(City), [1997] 3 S.C.R. 844 at paragraph 72; Syndicat
Northcrest v. Amselem, [2004] 2 S.C.R. 551 at paragraph
98).

Consent for a search and seizure for one purpose does
not necessarily allow for the intrusion on the same privacy
interests for other purposes (Mills at page 108; Dyment at
page 429). Consent to take bodily samples will generally
only be consent to use the sample for the specific purpose
for which consent is given (Borden at page 162). However,
where no specific limits are placed by the police or the con-
senting party on the use to which a bodily sample is to be
made, there may be no subsisting expectation of privacy
protecting against the use of the sample in a later inves-
tigation that was not and could not reasonably have been
anticipated by the police at the time the sample was taken
(R. v. Arp, [1998] 3 S.C.R. 339 at paragraphs 89-91). Con-
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sent to collect a bodily sample for medical purposes does
not allow the police to use the sample for investigative pur-
poses (Dyment at page 431).

2. Was the search or seizure reasonable?

(i) Search under a warrant

Because the purpose of section 8 is to prevent unjustified
searches before they happen, the default standard is a sys-
tem of prior authorization. More specifically, the default
standard has three elements: (1) prior authorization; (2)
granted by a neutral and impartial arbiter capable of acting
judicially; (3) based on reasonable and probable grounds
to believe that an offence has been committed and there is
evidence to be found at the place to be search.

The warrant granting power in a statute must involve
a true grant of discretion to the decision-maker (Baron at
page 435; see also Kourtessis v. M.N.R., [1993] 2 S.C.R.
53) and must be specific in its focus.

Judicial neutrality precludes the justice of the peace from
becoming personally involved in the drafting of search
warrant informations (R. v. Gray (1993), 81 C.C.C. (3d)
174 at pages 182-183 (Man. C.A.)). However, this does not
preclude judges from providing advice or direction to an
officer applying for a warrant (R. v. Clark, 2015 BCCA 448
at paragraph 49, under appeal to the Supreme Court at the
time of this update; R. v. Ho., 2012 ABCA 348 at para-
graphs 42-44).

The application for a search warrant must contain a full
and frank disclosure of all material facts and not just those
favourable to the state. The application, while being clear
and concise, must avoid incomplete recitations of known
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facts, taking care not to invite an inference that would
not be drawn or a conclusion that would not be reached
if the omitted facts were disclosed (Morelli at paragraphs
4, 44-60; R. v. Araujo, [2000] 2 S.C.R. 992 at paragraphs
46-47; R. v. Garofoli, [1990] 2 S.C.R. 1421).

Where tainted evidence is used in order to obtain a war-
rant, the search may nevertheless be sustained and the war-
rant may be constitutionally sufficient provided that, after
excising the objectionable information, there remains suffi-
cient independently obtained information to validly autho-
rize the search (Grant (1993) at pages 253-254; Plant at
page 296; see also Wiley). Despite the presence of reason-
able and probable grounds (after excision) a warrant based
on a deliberate or fraudulent attempt to mislead the issuing
judge may be set aside where doing so is necessary to pro-
tect the process of prior authorization and the preventive
function it serves (Araujo at paragraphs 54-59)

Where a search warrant is sought in respect of a jour-
nalist or the media, the issuing judge must carefully weigh
the state interest in investigating crime against the privacy
impacts of the search, having regard to the special position
of the media in a free and democratic society. Where the
issuing judge proceeds ex parte, adequate terms must be
inserted in any warrant to protect the special position of
the media, and to permit the media ample time and oppor-
tunity to point out why, on the facts, the warrant should
be set aside” (National Post at paragraphs 78-84; Lessard).
From the media perspective, assistance orders accompa-
nying a warrant and requiring the surrender of documents
are preferable to a physical search of the media premises
(National Post at paragraph 90).

A warrant to search a place does not by itself carry with
it sufficient authority, under section 8 Charter principles, to
further search a computer found within that place. Rather, a
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prerequisite for a valid computer search is explicit judicial
authorization involving due consideration of the distinctive
privacy concerns raised by such a search (Vu).

(ii) Warrantless searches

A warrantless search or seizure is presumptively unreason-
able (Hunter v. Southam; Nolet at paragraph 21; Goodwin
at paragraph 99). The party seeking to justify a warrant-
less search bears the onus of rebutting the presumption by
establishing that the search was:

• authorized by law;

• the law itself is reasonable; and

• the manner in which the search or seizure takes place
is reasonable

(Collins at 278; R. v. Caslake, [1998] 1 S.C.R. 51, at para-
graphs 10-11; Tessling at paragraph 18; R. v. Mann, [2004]
3 S.C.R. 59 at paragraph 36; Grant (2009) at paragraph 56;
Shepherd at paragraph 15; Nolet at paragraph 21; but see
Nolet at paragraph 46, upholding the warrantless search on
the basis that the reasonableness of the law authorizing it
had not been challenged).

(a) Authorized by law

Sources of lawful authority for section 8 purposes accepted
by courts have so far included statutes, regulation and the
common law. This is not to necessarily rule out other
sources that meet the general criteria for being “law” (see,
generally, John Mark Keyes, Executive Legislation (2nd
Edition, 2010), Chapter. 1). There has not yet been judicial
consideration of whether or to what extent recent devel-
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opments on the “prescribed by law” requirement under
section 1, which recognize the possibility that other instru-
ments like policies or guidelines may be tantamount to
“law” where certain requirements are met, are applicable in
the section 8 context: see section 1 for further discussion of
those developments.

Significant privacy intrusions generally cannot be
implied from the authorizing law; authority must normally
be specific and express (see R. v. Shoker, [2006] 2 S.C.R.
399 regarding legislation and Caslake regarding the com-
mon law). In some circumstances, courts may find implied
authority for intrusions on diminished privacy interests
(Cole; M.(M.R.)).

Common law power of search incident to arrest

A search incident to a lawful arrest must be based on rea-
sonable grounds to believe that the search is necessary for
a valid objective related to the reasons for the arrest such
as safety of the arrestee or officer, preservation of evidence
from destruction, and the discovery of evidence that can be
used in the prosecution of the arrestee (Cloutier; Caslake
at paragraphs 17, 48; Golden at paragraphs 92-95; Mann at
paragraph 37; R. v. Clayton, [2007] 2 S.C.R. 725 at para-
graphs 26, 29; Stillman at paragraphs 34-50; Nolet at para-
graph 49). Search incident to arrest may not be conducted
in an abusive manner (Cloutier at 185; Stillman at 638).

The intrusiveness of a search is an important factor in
assessing its reasonableness. For example, pat-down
searches will generally be reasonable (see e.g., Cloutier),
but an officer’s decision to go beyond an initial pat-down
and reach into the pocket of a suspect may be more intru-
sive than necessary and thus interfere with the suspect’s
reasonable expectation of privacy (Mann at paragraph 49).
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Strip searches or highly invasive examinations, such as
body cavity searches, will likely not be reasonable (see
e.g., Golden; Vancouver (City) v. Ward, [2010] 2 S.C.R.
28). Strip searches incident to arrest may nevertheless be
lawful and reasonable in some circumstances, but such
searches should only be carried out where the police have
reasonable and probable grounds to conduct the search for
the purpose of discovering weapons or seizing evidence
related to the offence for which the detainee was arrested
and demonstrate an urgency for such a search being con-
ducted in the field. The search must be conducted in a
manner that interferes with the privacy and dignity of the
person being searched as little as possible (Golden at para-
graphs 101-102; Ward at paragraph 65).

The taking of bodily samples and teeth impressions
without a warrant is inconsistent with the common law
power of search incidental to arrest (Stillman at paragraph
49).

The search of an accused person’s property in his pos-
session at the time of arrest can be considered to be valid
as a search incident to arrest provided the purpose of the
search is related to the reasons for the arrest (see Nolet,
where the search of a secret compartment in the cab of a
truck’s trailer, two hours after the driver’s arrest for pos-
session of contraband, was valid as a search incidental to
arrest for possession of proceeds of crime, but the later
inventory search of the cab was invalid as it was no longer
incidental to arrest, but was undertaken pursuant to RCMP
administrative procedures).

The search of a cell phone has the potential to be a
much more significant invasion of privacy than the typical
search incident to arrest (R. v. Fearon, [2014] S.C.R. 621 at
paragraph 58). As a result, police officers will not be jus-
tified in searching a cell phone or similar device inciden-
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tal to every arrest. Rather, such a search will comply with
section 8 where: (1) the arrest is lawful; (2) the search is
truly incidental to the arrest in that the police have a rea-
son based on a valid law enforcement purpose to conduct
the search, and that reason is objectively reasonable; (3) the
nature and the extent of the search are tailored to the pur-
pose of the search; and (4) the police take detailed notes of
what they examine on the device and how it is searched.
In respect of factor (2), the valid law enforcement purposes
in this context are: (a) protecting the police, the accused,
or the public; (b) preserving evidence; or (c) discovering
evidence, including locating additional suspects, in situa-
tions in which the investigation will be stymied or signif-
icantly hampered absent the ability to promptly search the
cell phone incident to arrest (Fearon at paragraph 83).

Common law power of search incident to lawful

investigative detention

Although there is no general power of detention for inves-
tigative purposes, police officers may detain an individual
if there are reasonable grounds to suspect in all the cir-
cumstances that the individual is connected to a particular
crime and that the detention is reasonably necessary on an
objective view of the circumstances (Mann). Police have
a common law power to conduct searches incidental to
investigative detention but for this search to be a justified
use of police power, the officer must have reasonable
grounds to believe that his safety or the safety of others
is at risk (Mann at paragraph 40; Clayton; MacDonald
at paragraphs 31, 41). But see MacDonald, which leaves
some question as to the precise meaning of this standard:
compare especially paragraphs 31 and 41, which appear to
affirm the standard in Mann, with paragraphs 39 and 44,
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which may suggest a higher standard (reasonable grounds
to believe that an individual “is armed and dangerous” or
that there is “an imminent threat to the safety of the pub-
lic or police”; paragraphs 66 ff., per Moldaver and Wagner
JJ., dissenting). To determine whether the officer’s decision
to search was reasonable, a court will examine the total-
ity of the circumstances. The officer’s decision cannot be
justified on the basis of a vague or non-existent concern
for safety, nor can the search be premised upon hunches
or mere intuition (Mann at paragraph 40; Clayton at para-
graph 29).

Common law power to search in exigent

circumstances

Warrantless search may be reasonable in some situations
if exigent circumstances make it impracticable to obtain
a warrant (Grant (1993) at pages 239-242; Plant at page
292; see also Wiley). “Exigent circumstances” denotes not
merely convenience but urgency, arising from circum-
stances calling for immediate police action to preserve evi-
dence, officer safety of public safety (R. v. Paterson, 2017
SCC 15 at paragraphs 32-33). Exigent circumstances will
generally be held to exist if there is an imminent danger of
the loss, removal, destruction or disappearance of the evi-
dence if the search or seizure is delayed. While the fact
that the evidence sought is believed to be present on a
motor vehicle, water vessel, aircraft or other fast moving
vehicle will often create exigent circumstances, no blan-
ket exception exists for such conveyances (see e.g., Hunter
v. Southam; Grant (1993); Wiley;and see Silveira, where
entry into a dwelling house while awaiting the issuance of a
warrant to prevent the destruction of evidence violated sec-
tion 8). For situations involving emergency entries to pro-
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tect life and to prevent death or serious injury, see Godoy,
in which police entered a dwelling house without a warrant
as a result of a 911 call. The Supreme Court did not
squarely deal with the section 8 issue, but instead con-
sidered an analytical framework dealing with the common
law/statutory polices duties which followed the structure of
a section 8 analysis. The Court noted that the police have
the authority to investigate a 911 call but said that whether
the police can enter a dwelling house as part of that inves-
tigation would depend on the circumstances of each case.
See also Tse, where the Court applied section 8 analysis
in evaluating the reasonableness of the provisions of the
Criminal Code governing warrantless wiretapping under
exigent circumstances.

Common law power to use sniffer dogs

In the context of routine crime investigations, investigative
detentions where there are reasonable grounds to detain
(Mann), in schools (Kang-Brown) or in bus stations (A.M.)
— and presumably by extension in certain other locations
— there exists, at common law, a police power to use snif-
fer dogs where police have a “reasonable suspicion” that
evidence of an offence will be discovered (Chehil; R. v.
MacKenzie, [2013] 3 S.C.R. 250; Kang-Brown; A.M.).

Plain view doctrine

Officers may validly seize clear evidence of wrongdoing
that is in plain view provided that the officers are otherwise
lawfully engaged in the execution of their duties (see Mel-
lenthin; Law; Belnavis; Boersma; Buhay at paragraph 37).
The doctrine does not, however, provide a basis for con-
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ducting a wider-ranging search within closed or locked
places for contraband or evidence once some evidence of
wrong-doing is discovered within plain view and has been
seized. A plain view seizure cannot form the basis for a
“fishing expedition” (Mellenthin). Even in the case of a
search conducted incidental to a lawful arrest, the permis-
sible ambit of the search and of any consequent seizures
made without a warrant depends on an appropriate ““link
between the location and purpose of the search and the
grounds for the arrest”” (Nolet at paragraph 49; see also
Cloutier).

(b) Law itself is reasonable

Since individuals have different expectations of privacy
in different contexts and with regard to different subject
matters, it follows that the standard of review of what is
“reasonable” in a given context must be flexible, if it is
to be meaningful (McKinlay Transport). A reasonable law
is one that strikes a reasonable balance between the par-
ticular state interest that is pursued by the law and pri-
vacy (Shoker; S.A.B. at paragraphs 42-43; McKinlay Trans-
port at page 643; Comité paritaire at pages 422 and 424;
Rodgers at paragraphs 35-44; see also Jarvis; Branch;
Mann; Clayton; and Wakeling, at paragraphs 66 and 81).
Warrantless search powers have been upheld as reasonable
in a number of contexts including: administrative and regu-
latory searches (see e.g., McKinlay Transport; Comité par-
itaire; Thomson Newspapers); border searches (Simmons;
Monney; Jacques); and roadside searches (Hufsky). See
also the discussion of common law search powers, above.

There is no “hard and fast” test for reasonableness under
section 8 (Thomson Newspapers at 495; Goodwin at para-
graph 57). Considerations that may be helpful in the rea-
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sonableness analysis include: the nature and purpose of
the legislative scheme, the mechanism employed having
regard for the degree of its potential intrusiveness and its
reliability, and the availability of judicial supervision (Del
Zotto; Goodwin at paragraph 57).

Nature and purpose of the legislative scheme

A compelling public purpose will weigh more heavily in
the reasonableness analysis (Goodwin at paragraph 59; see
e.g., McKinlay Transport; Comité paritaire).

The characterization of a search or seizure as criminal
on one hand or administrative or regulatory on the other is
relevant in assessing its reasonableness (Goodwin at para-
graph 60). The proper characterization of the search or
seizure involves a contextual analysis. In addition to the
nature of the regime generally, regard may be had for other
relevant aspects of the search or seizure such as whether
it is administered by a police officer and the severity and
immediacy of the consequences flowing from the search or
seizure (Goodwin at paragraph 63).

In the administrative or regulatory context, the proce-
dural safeguards fashioned in Hunter v. Southam may not
apply. Searches and seizures in such contexts will generally
— but not always — be subject to a lower standard in
assessing what intrusions are reasonable in the circum-
stances (Thomson Newspapers Ltd.; but see Federation
of Law Societies and Chambre des notaires, explaining
the heightened standard applicable to searches implicating
solicitor-client privileged material, regardless of context).
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Mechanism employed

The intrusiveness of a search or seizure on privacy interests
is an important consideration. Generally speaking, a law
authorizing a search or seizure should reflect the least
intrusive means by which the state interest can be achieved
(see e.g., McKinlay Transport; Comité paritaire; Goodwin
at paragraph 65; Saeed; Chambre des notaires).

Another relevant consideration is the threshold on which
the search or seizure may be conducted, and whether the
power to search or seize is narrowly targeted (Chehil at
paragraph 28). See discussion of thresholds, below.

The reliability of a search or seizure mechanism is
directly relevant to its reasonableness (Goodwin at para-
graph 67). A method of searching that captures an inordi-
nate number of innocent individuals cannot be reasonable
(ibid.; Chehil at paragraph 51).

Availability of judicial oversight

An unreviewable, discretionary power of search and
seizure would be contrary to section 8 (Hunter v. Southam
at 166; Tse at paragraph 82; Goodwin at paragraph 70).
The right to privacy encompasses both protection against
unreasonable search and seizure and the ability to identify
and challenge such invasions. In some circumstances
involving searches that are not subject to prior authoriza-
tion, additional safeguards will be required to ensure the
requisite level of transparency and accountability, and to
help ensure that such powers are not being abused (Tse
at paragraphs 83-84; Fearon at paragraph 82). Such safe-
guards may include after-the-fact notice to the target of the

206 David Whelan



search (see e.g., Tse; Chehil at paragraph 58) as well as
record-keeping requirements (Fearon at paragraph 82).

In addition to judicial review of the lawfulness of the
search, section 8 may also require a mechanisms for review
of the reliability of the findings, particularly where the con-
sequences of a search or seizure follow automatically and
immediately (Goodwin at paragraph 71). A law imposing
serious administrative sanctions on the basis of an unreli-
able breath screening test requires a mechanism for mean-
ingful review of the accuracy of the test result in order to
satisfy the section 8 reasonableness requirement (Goodwin
at paragraph 75).

Thresholds upon which a search may be authorized

“Reasonable grounds to believe” is the common standard
in the Criminal Code, and most federal enactments, autho-
rizing a search warrant in Canada.

“Reasonable grounds to believe” and “probable cause”
as found in the Fourth Amendment to the American Consti-
tution are identical standards (Hunter v. Southam at pages
167-168) and equate with “reasonable and probable
grounds” (R. v. Debot, [1989] 2 S.C.R. 1140 at page 1166).
“Reasonable grounds” is the equivalent of “reasonable and
probable grounds” (Baron at pages 446-447; Morelli at
paragraphs 127-8, per Deschamps J., in dissent but not on
this point).

Reasonable grounds can be based upon detailed “tips”
furnished by a reliable informer (Debot at pages
1168-1169; Plant at pages 296-297; see also Grant (1993);
Wiley). Reasonable grounds can also be based on informa-
tion provided in a 911 call, particularly where firearms pos-
ing a risk to public safety are the focus of the investigation
(Clayton at paragraphs 33-5).
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The existence of reasonable and probable grounds is
a question of law (Shepherd at paragraph 20), which the
Crown bears the onus of proving (e.g., where an officer
demands that an accused submit to a breathalyser test)
(Shepherd at paragraph 16).

The “may afford evidence” standard is not the same
as the “possibility of finding evidence” standard that was
rejected as too low in Hunter v. Southam. Rather, the “may
afford evidence” standard, when coupled with a require-
ment of “credibly-based probability” that the things sought
are likely to be found, achieves the standard that is required
by section 8 (Baron at 448-449).

The standard referred to as “reasonable suspicion” or
“reasonable grounds to suspect” is to be contrasted with
the higher standard of “reasonable grounds to believe”.

“Reasonable suspicion” as opposed to “reasonable
grounds to believe” is generally an insufficient basis upon
which to conduct a search in a criminal investigation con-
text (Mann at paragraphs 34, 40). However, “reasonable
grounds to suspect” has been held to be a constitutionally
sufficient standard in some contexts:

• in the Criminal Code’s roadside screening regime
(Hufsky; Clayton);

• for border searches in the customs context (Simmons;
Jacques; Monney at paragraph 34);

• some searches using sniffer dogs (Kang-Brown;
A.M.; Chehil; MacKenzie).

Reasonable suspicion is linked to the notion of “articulable
cause” and is defined as “a constellation of objectively dis-
cernible facts which give the detaining officer reasonable
cause to suspect that the detainee is criminally implicated
in the activity under investigation” (R. v. Simpson (1993),
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12 O.R. (3d) 182 (Ont. C.A.) at pages 202-203; Mann at
paragraph 27; Chehil at paragraph 29).

Factors the Court has considered in assessing the con-
stitutional sufficiency of the reasonable suspicion standard
for certain types of searches include the minimally intru-
sive nature of the particular type of search, a relatively low
expectation of privacy, a narrowly targeted objective, the
effectiveness of the investigative technique, the presence of
safeguards against abuses of the power, and the fact that
inappropriate conduct by the police can be addressed under
the “reasonableness of the search” component of the sec-
tion 8 framework if necessary (Kang-Brown at paragraphs
24-25, per Binnie J., paragraphs 159-169, per Deschamps
J., and paragraphs 243-244, per Bastarache J.; A.M. at para-
graphs 77-89, per Binnie J.).

In some cases arising in the administrative or regulatory
context, the Court has accepted as reasonable laws autho-
rizing searches or seizures on a broader threshold of rel-
evance (see e.g., McKinlay Transport at paragraph 35:
requirement to produce, for audit purposes, information
that may be relevant to the filing of an income tax return;
Comité paritaire: power to access a premises of employ-
ment and to inspect records relevant to determining an
employer’s compliance with regulations governing work-
ing conditions). The relevance standard is commonly used
for regulatory or administrative inspection powers in fed-
eral enactments.

(c) Was the search carried out in a reasonable manner?

Searches or seizures conducted pursuant to reasonable law-
ful authority can, nevertheless, be found to limit section 8 if
the search or seizure is carried out in an unreasonable man-
ner (R. v. Genest, [1989] 1 S.C.R. 59; R. v. Cornell, [2010]
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2 S.C.R. 142). The manner will be reasonable if the search
is no more intrusive than is reasonably necessary to achieve
its objectives (Vu).

The reasonableness of a search executed pursuant to a
warrant will be judged based on whether ““the search over-
all, in light of the facts reasonably known to the police, was
reasonable”” (Cornell at paragraph 31).

Except in exigent circumstances, police officers must
make an announcement before forcing entry into a
dwelling house (Cornell at paragraph 18). The onus is on
them, where they depart from the “knock and announce”
principle, to explain why they thought it necessary to do
so, as judged by what was, or should reasonably have been,
known to them at the time. The Crown, in other words,
cannot rely on ex post facto justifications (Cornell at para-
graph 20).

It is not generally a constitutional requirement that a
warrant spell out in advance the manner in which a com-
puter is to be searched. Rather, the manner search is gen-
erally reviewed after the fact. In circumstances where the
manner of search goes beyond the purposes for which the
warrant was issued (e.g., to search for evidence of an unre-
lated crime) the search may be unreasonable for Charter
purposes (Vu at paragraphs 53-55).

3. Additional considerations

(i) Interaction between section 8 of the Charter and section 8 of the

Privacy Act

The privacy protection offered by the Charter and the Pri-
vacy Act can overlap but differences in purpose and scope
between the two regimes exist and ought not to be over-
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looked. Compliance with one regime does not remove the
need for compliance with the other. Section 8 of the Charter
may constrain at least some of the various exceptional dis-
closures permitted under subsection 8(2) of the Privacy
Act.

(ii) Interaction with section 1 of the Charter

In a number of cases, the Supreme Court has suggested
that limits on section 8 rights are unlikely to be justified
under section 1 of the Charter given the overlap between
the reasonableness standard under section 8 and the mini-
mal impairment analysis under the section 1 test (Lavallee
at paragraph 46, per Arbour J.; Grant, (1993) at 241; Thom-
son Newspapers,per Wilson J.; Lessard, per La Forest J.;
Baron,per Sopinka J.; Chambre des notaires at paragraphs
89-91).
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12.

Chapter 9: Arbitrary Detention

Provision

9. Everyone has the right not to be arbitrarily detained or
imprisoned.

Similar provisions

A similar provision may be found in paragraph 2(a) of the
Canadian Bill of Rights. The following international instru-
ments, which are binding on Canada, include similar pro-
visions: article 9(1) of the International Covenant on Civil
and Political Rights; article 37(b) of the UN Convention on
the Rights of the Child; and article XXV of the American
Declaration of the Rights and Duties of Man (art. XXV).

See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada but include similar provisions: article 9 of the Uni-
versal Declaration of Human Rights; articles 7(2) and 7(3)
of the American Convention on Human Rights; article 5
of the European Convention for the Protection of Human
Rights and Fundamental Freedoms; and the 5th and 14th
Amendments of the Constitution of the United States of
America.

http://canlii.ca/t/j05x#sec2
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx
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http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx
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Purpose

The guarantee in section 9 against arbitrary detention or
imprisonment ““is a manifestation of the general principle,
enunciated in section 7, that a person’s liberty is not to be
curtailed except in accordance with the principles of fun-
damental justice… Section 9 serves to protect individual
liberty against unlawful state interference”” (R. v. Grant,
[2009] 2 S.C.R. 353 at paragraph 54).

Analysis

Section 9 may be raised to challenge the reasons for deten-
tion, the procedures which result in detention being ordered
and the character and nature of the detention.

While section 9 can be raised on its own, it is often
raised in conjunction with other Charter rights such as
those in section 7 (right to liberty / principles of fun-
damental justice), section 8 (search and seizure), section
10 (rights on arrest or detention) and section 12 (cruel
and unusual treatment or punishment). Since the rights in
sections 8-14 of the Charter are illustrative of the rights
protected by section 7, the procedural safeguards surround-
ing detention have been considered under section 7 as an
aspect of the principles of fundamental justice (R. v. Swain,
[1991] 1 S.C.R. 933 at 1008-1013).

Like other Charter rights, section 9 must be applied
using a contextual approach (R. v. Jacques, [1996] 3 S.C.R.
312 at paragraph 20).

The individual has the burden of proving that he or
she was arbitrarily detained or imprisoned. The analytical
framework for determining whether a provision limits sec-
tion 9 involves two steps: 1) was the individual detained
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or imprisoned? and 2) was that detention or imprisonment
arbitrary? See R. v. Hufsky, [1988] 1 S.C.R. 621 at para-
graphs 12-13.

1. Was the individual “detained” or

“imprisoned”?

The term “detained” in section 9 has the same meaning
as in section 10 of the Charter. The Supreme Court has
stated that there is ““no reason in principle why the general
approach to the meaning of detention reflected in those
cases [R. v. Therens, [1985] 1 S.C.R. 613 and R. v. Thom-
sen, [1988] 1 S.C.R. 640] should not be applied to the
meaning of ‘detained’ in section 9”” (Hufsky, supra at
paragraph 12).

Detention requires some form of physical or psycholog-
ical restraint by the state. It has been defined as “a sus-
pension of the individual’s liberty interest by a significant
physical or psychological restraint” (Grant, supra at para-
graph 44). See also the discussion of detention in Section
10 – General.

A psychological detention occurs where the subject is
legally required to comply with a direction or demand or
where, in the absence of such a direction, state conduct
would lead a reasonable person to conclude that he or she
had no choice but to comply (Grant, supra at paragraphs
30-31, 44). In cases where there is no physical restraint or
legal obligation to comply, determining whether a person
has been detained may be more challenging. To determine
whether the reasonable person in the individual’s circum-
stances would conclude that he or she had been deprived
by the state of the liberty of choice, the court may consider
factors including the following:
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1. the circumstances giving rise to the encounter as
they would reasonably be perceived by the individ-
ual: whether the police were providing general assis-
tance; maintaining general order; making general
inquiries regarding a particular occurrence; or, sin-
gling out the individual for focussed investigation;

2. the nature of the police conduct, including the lan-
guage used; the use of physical contact; the place
where the interaction occurred; the presence of oth-
ers; and the duration of the encounter; and

3. the particular characteristics or circumstances of
the individual where relevant, including age; physical
stature; minority status; level of sophistication
(Grant, supra at paragraph 44).

The above analysis involves an objective determination,
made in light of the circumstances of the encounter as a
whole.

Not every interaction between a police officer and a
member of the public is a detention within the meaning of
section 9:

[T]he police cannot be said to “detain”, within the meaning
of sections 9 and 10 of the Charter, every suspect they stop
for purposes of identification, or even interview. The person
who is stopped will in all cases be “detained” in the sense
of “delayed”, or “kept waiting”. But the constitutional rights
recognized by sections 9 and 10 of the Charter are not
engaged by delays that involve no significant physical or
psychological restraint (R. v. Mann, [2004] 3 S.C.R. 59 at
paragraph 19, cited in R. v. Suberu, [2009] 2 S.C.R. 460 at
paragraph 23).

Therefore, an investigative detention does not necessarily
arise the moment police engage an individual for inves-
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tigative purposes or ask preliminary questions (Suberu,
supra at paragraphs 23-24, 28). When applying the objec-
tive test set out in Grant to determine whether the indi-
vidual has been psychologically detained, the perspective
of the reasonable person must be informed by the fact that
a bystander is under no legal obligation to comply with a
police request for information or assistance. The onus is on
the applicant to demonstrate deprivation of liberty in the
circumstances (Suberu, supra at paragraphs 22, 28).

A driver is not detained for the purposes of the Charter
when he or she is statutorily required to remain at the scene
of an accident (R. v. Rowson, 2015 ABCA 354 at paragraph
52, aff’d 2016 SCC 40).

Section 9 of the Charter may have some application
to detentions within correctional institutions. Changes in
one’s conditions of imprisonment may be sufficiently
severe as to be considered a second “detention,” the legal-
ity of which is reviewable by habeas corpus. See Cardinal
v. Director of Kent Institution, [1985] 2 S.C.R. 643.

2. Was the detention or imprisonment

arbitrary?

Arbitrariness can arise either from the law itself or from the
conduct of officials.

An unlawful detention (i.e., detention or imprisonment
that is not authorized by statute or common law) is always
arbitrary and unjustifiably limits section 9 of the Charter
(Grant, supra at paragraphs 54-55, 57). A lawful deten-
tion is not arbitrary within the meaning of section 9 (Mann,
supra at paragraph 20), “unless the law authorizing the
detention is itself arbitrary” (Grant, supra at paragraph 54).
Both statute law and common law are subject to Charter
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scrutiny (R. v. Clayton, [2007] 2 S.C.R. 725 at paragraph
21).

In general, detention is not arbitrary where there are
“‘standards that are rationally related to the purpose of the
power of detention’” (Charkaoui v. Canada (Citizenship
and Immigration), [2007] 1 S.C.R. 350 at paragraph 89).
The Supreme Court has also stated that the imprisonment
of an individual cannot be said to be “arbitrary” where ““it
is readily apparent that not only is the incarceration statu-
torily authorized, but that the legislation narrowly defines
a class of offenders with respect to whom it may properly
be invoked, and prescribes quite specifically the conditions
[under which incarceration may take place]”” (R. v. Lyons,
[1987] 2 S.C.R. 309 at paragraph 62).

Conversely, a law authorizing automatic and indetermi-
nate detention without any standards is arbitrary. A law
compelling the automatic detention of individuals on the
basis of the danger they present to society will be arbitrary
if there are no criteria or standards in place to determine
if they are in fact dangerous (Swain, supra at 1012). A
law authorizing the random stopping of motor vehicles
was found to be arbitrary because it gave police officers
an “absolute discretion” in the selection of which drivers
to stop: “A discretion is arbitrary if there are no criteria,
express or implied, which govern its exercise” (Hufsky,
supra at paragraph 13. See also R. v. Ladouceur, [1990] 1
S.C.R. 1257 which cites Hufsky at 1276-1277).

Detention undertaken for improper motives may be held
to be arbitrary. Anything in the circumstances of the deten-
tion or arrest which would make it suspect on any other
ground, such as an arrest made because a police officer
was biased towards a person of a different race or nation-
ality, or where there was a personal enmity between a
police officer directed towards the person arrested, if estab-
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lished, might have the effect of rendering invalid an oth-
erwise lawful arrest (R. v. Storrey, [1990] 1 S.C.R. 241
at 251-252). ““Individual liberty interests are fundamental
to the Canadian constitutional order. Consequently, any
intrusion upon them must not be taken lightly and, as a
result, police officers do not have carte blanche to detain.
The power to detain cannot be exercised on the basis of a
hunch, nor can it become a de facto arrest”” (Mann, supra
at paragraph 35).

The length of the detention following arrest but prior to
charge or appearance before a justice, if unreasonable on
the facts, will render a detention arbitrary (Storrey, supra;
see also Charkaoui, supra at paragraph 91).

The existence or exercise of prosecutorial discretion (in
the context of applications for a dangerous offender des-
ignation) does not render arbitrary the application of a
law authorizing incarceration (Lyons, supra at paragraphs
63-66).

Criminal Code provisions governing bail also cannot be
said to be arbitrary where they set out a process with fixed
standards that is subject to exacting procedural guarantees
and review by a superior court (R. v. Pearson, [1992] 3
S.C.R. 665 at 700; R. v. Morales, [1992] 3 S.C.R. 711 at
741).

An initial arbitrary detention does not render subsequent
lawful detentions arbitrary. An arbitrary detention (i.e.,
detention that is not authorized by law or not Charter-com-
pliant) will end once the police have a reasonable suspicion
that an individual may have committed an offence (Rowson
(ABCA), supra at paragraph 22).

An otherwise lawful detention conducted by First
Nations Constables off-reserve is not arbitrary, where the
Constables are conferred by legislation with the powers of
police officers in satisfaction of the definition of “peace
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officers” in paragraph 2(c) of the Criminal Code (R. v.
Decorte, [2005] 1 S.C.R. 133).

In relation to the common law, the Supreme Court has
stated that ““[t]he common law regarding police powers of
detention, developed building on R. v. Waterfield, [1963]
3 All E.R. 659 (C.A.), and Dedman v. The Queen, [1985]
2 S.C.R. 2, is consistent with Charter values because it
requires the state to justify the interference with liberty
based on criteria which focus on whether the interference
with liberty is necessary given the extent of the risk and the
liberty at stake, and no more intrusive to liberty than rea-
sonably necessary to address the risk”” (Clayton, supra at
paragraph 21).

3. Detention in specific contexts

(i) Arrest – “Reasonable and probable grounds”

The Criminal Code contains provisions governing arrests
with and without a warrant. These provisions require, in
order to safeguard the liberty of individuals, that the police
have met the required threshold before making an arrest
(Storrey, supra at 249).

The standard of “reasonable and probable grounds” has
both a subjective and an objective aspect: ““It is not suffi-
cient for the police officer to personally believe that he or
she has reasonable and probable grounds to make an arrest.
Rather, it must be objectively established that those rea-
sonable and probable grounds did in fact exist. That is to
say a reasonable person, standing in the shoes of the police
officer, would have believed that reasonable and proba-
ble grounds existed to make the arrest”” (Storrey, supra at
250).
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A lawful arrest based on reasonable and probable
grounds will never be arbitrary (R. v. Latimer, [1997] 1
S.C.R. 217 at paragraphs 22, 26).

The police can continue to investigate a crime subse-
quent to an arrest (Storrey, supra at 254).

Courts of appeal have held under section 9 that police
are to be judged on what they did, not what they could
have done: an unlawful arrest cannot be defended on the
basis that the person could have been detained under the
common law power of investigative detention (R. v. Moore,
2012 BCCA 400; R. v. Whitaker, 2008 BCCA 174 at para-
graph 65, leave to appeal to S.C.C. refused, [2008]
S.C.C.A. No. 296; R. v. Charley (1993), 62 O.A.C. 399).

Note that an arrest which is unlawful makes the search
incident to that arrest unlawful and contrary to section 8 of
the Charter. See section 8.

(ii) Investigative detention – “Reasonable grounds to detain”

Under the common law, police in Canada have a limited
power to detain for investigative purposes. In order to exer-
cise this power, the police must possess “reasonable
grounds to detain.” The Supreme Court has stated a prefer-
ence for the phrase “reasonable grounds to detain” instead
of the phrase “articulable cause” that is used in American
jurisprudence and can be found in some lower court deci-
sions in Canada (Mann, supra at paragraph 33).

The standard for investigative detention (“reasonable
grounds to detain”) is not as high as that required for an
arrest (“reasonable and probable grounds to believe” an
offence has been committed) (Mann, supra). The standard
“reasonable grounds to detain” requires reasonable suspi-
cion:

[P]olice officers may detain an individual for investigative
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purposes if there are reasonable grounds to suspect in all the
circumstances that the individual is connected to a particular
crime and that such a detention is necessary…. [T]the inves-
tigative detention should be brief in duration and does not
impose an obligation on the detained individual to answer
questions posed by the police (Mann, supra at paragraph 45.
See also R. v. MacKenzie, [2013] 3 SCR 250 at paragraphs
35, 38).

Reasonable suspicion must be grounded in “objectively
discernible facts, which can then be subjected to indepen-
dent judicial scrutiny” (R. v. Chehil, [2013] 3 SCR 220
at paragraphs 26, 45; MacKenzie, supra at paragraph 41
(stated in relation to sniffer-dog searches and section 8 in
both cases)). The assessment of whether the standard has
been met should be conducted through the lens of a rea-
sonable person “‘standing in the shoes of the police offi-
cer”’ (MacKenzie, supra at paragraph 63). A hunch based
entirely on intuition gained by experience cannot suffice
for detention (Mann, supra at paragraph 35; R. v. Harrison,
[2009] 2 S.C.R. 494 at paragraph 20; Chehil, supra at para-
graph 47). In addition, a constellation of factors will not be
sufficient to ground reasonable suspicion where it amounts
to only a generalized suspicion (Chehil, supra at paragraph
30).

The duration and nature of an investigative detention
must be tailored to the investigative purpose of the deten-
tion and the circumstances in which the detention occurs
(R. v. McGuffie, 2016 ONCA 365 at paragraph 38).

The paragraph 10(b) right to retain and instruct counsel
is triggered at the outset of an investigative detention, and
the police have the obligation to inform the detainee of his
or her right to counsel “without delay”. The Supreme Court
has stated that ““[t]he immediacy of this obligation is only
subject to concerns for officer or public safety, or to rea-
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sonable limitations that are prescribed by law and justified
under section 1 of the Charter”” (Suberu, supra at para-
graph 2. See also Rowson (ABCA), supra at paragraph 27).

Although they both involve the reasonable suspicion
standard, a detention for investigative purposes and a snif-
fer-dog search must be independently justified. However,
where the basis for the detention and the basis for the
search are the same, a conclusion that the police had rea-
sonable suspicion sufficient to justify a sniffer-dog search
can lead to a conclusion that the police had reasonable
grounds to detain for investigative purposes (MacKenzie,
supra at paragraphs 36-37).

(iii) Stopping of motor vehicles

The Supreme Court has discussed the random stopping
of motor vehicles by the police on several occasions. See
Dedman, supra for a pre-Charter discussion of the Ontario
R.I.D.E. programme, as it is a case that is referenced in a
number of Charter cases. As noted above, random vehicle
stops constitute arbitrary detention where the legislation
authorizing the practice allows the police an absolute dis-
cretion on the selection of which drivers to stop (Hufsky,
supra; Ladouceur, supra; R. v. Wilson, [1990] 1 S.C.R.
1291; R. v. Mellenthin, [1992] 3 S.C.R. 615).

Nonetheless, random stops may be capable of being jus-
tified under section 1 if undertaken for the purpose of
public safety on the highway (where police are checking
for driver sobriety, licences, ownership, insurance and
mechanical fitness). Both stationary check-point pro-
grammes (Hufsky, supra) and truly random stops
(Ladouceur, supra) have been upheld under section 1,
where conducted to further highway safety.

In serious circumstances, such as those involving threats
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to public safety from the presence of handguns, police
need not confine their actions to a roadside stop of only
those vehicles which match information given by infor-
mants (Clayton, supra at paragraph 37). An officer’s sus-
picion that a particular detention is reasonably necessary
must, however, be justified based on the “totality of the
circumstances” (Clayton, supra at paragraph 30). ““The
determination will focus on the nature of the situation,
including the seriousness of the offence, as well as on the
information known to the police about the suspect or the
crime, and the extent to which the detention was reason-
ably responsive or tailored to these circumstances, includ-
ing its geographic and temporal scope. This means balanc-
ing the seriousness of the risk to public or individual safety
with the liberty interests of members of the public to deter-
mine whether, given the extent of the risk, the nature of
the stop is no more intrusive of liberty interests than is rea-
sonably necessary to address the risk”” (Clayton, supra at
paragraph 31).

Even where an individual is lawfully stopped for a motor
vehicle infraction, detention may be unlawful where the
manner in which the individual was detained was not rea-
sonably necessary in the circumstances (R. v. Aucoin,
[2012] 3 S.C.R. 408 at paragraphs 31-43). The question to
be asked is “whether there were other reasonable means” to
meet the law enforcement objective (Aucoin, supra at para-
graph 39).

(iv) Detention of individuals not criminally responsible on account of

mental disorder

A Criminal Code provision requiring the automatic deten-
tion of a person found not guilty by reason of insanity was
held to unjustifiably limit the liberty interest of the individ-
ual under section 7 and section 9. The absence of any stan-
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dard for determining which individuals should be detained
and which should be released was held to unjustifiably
limit section 9 (Swain, supra).

Similarly, a provision automatically staying the absolute
discharge of a person found not criminally responsible on
account of mental disorder pending a Crown appeal of the
discharge has been found to unjustifiably limit section 9 (R.
v. Kobzar, 2012 ONCA 326, appeal to S.C.C discontinued).

(v) Detention in the administrative context

Routine questioning by customs officials at the border or
routine luggage searches conducted on a random basis do
not constitute detention (R. v. Simmons, [1988] 2 S.C.R.
495).

However, if an individual is taken out of the normal
course and forced to submit to a strip search, that person
is detained (Simmons, supra at 521 (stated in relation to
section 10 of the Charter)). At the time of the search, the
appellant was clearly subject to external restraint. The cus-
toms officer had assumed control over her movements by
making a demand which had significant legal conse-
quences. The appellant could not refuse to be searched and
leave and it was an offence to obstruct or to offer resistance
to any personal search authorized by the Customs Act (Sim-
mons, supra).

Detention in the customs context does not require “rea-
sonable and probable grounds”. Given the unique nature of
border crossings, it is sufficient if an officer has reasonable
grounds to suspect a violation of the Customs Act in order
to avoid a claim of arbitrariness (Jacques, supra).

A Court of Appeal decision has found that section 9
principles relevant to the border context pertain also to pas-
sengers leaving Canada. As such, a person questioned for
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compliance with Proceeds of Crime (Money Laundering)
and Terrorist Financing Act currency reporting require-
ments was found to be subject to no more than routine
screening and was not detained (R. v. Nagle, 2012 BCCA
373, leave to appeal to S.C.C. refused, 2013 CanLII
13627).

The detention of foreign nationals without a warrant
on security grounds is not arbitrary. The triggering event
for the detention of a foreign national is the signing of a
certificate stating that the foreign national is inadmissible
on grounds of security, violating human or international
rights, serious criminality or organized criminality. This
provides a rational foundation for the detention
(Charkaoui, supra at paragraphs 88-89).

However, section 9 encompasses the right to prompt
review of detention. The detention of foreign nationals
without review until 120 days after judicial determination
of the reasonableness of the security certificate was held
to limit section 9 and not to be minimally impairing, given
that detention review for permanent residents occurred
within 48 hours of being detained (Charkaoui, supra at
paragraphs 91, 93, 94).

In the context of immigration detention, the Ontario
Court of Appeal has stated that if an applicant for habeas
corpus can show that his or her immigration detention
has been exceptionally lengthy and is of uncertain contin-
ued duration, and where there is no reasonable prospect
that the detention’s immigration-related purposes will be
achieved within a reasonable time (with what is reasonable
depending on the circumstances), a continued detention
will unjustifiably limit the detainee’s sections 7 and 9 Char-
ter rights and will no longer be legal (Chaudhary v. Canada
(Public Safety and Emergency Preparedness), 2015 ONCA
700 at paragraph 81).
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Special considerations related to section 1 of the

Charter

If a law authorizing detention is found to be arbitrary,
the analysis shifts to section 1 of the Charter. There are
Supreme Court precedents upholding section 9 violations
under section 1: see Hufsky, supra; Ladouceur, supra.
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13.

Section 10: General

Provision

10. Everyone has the right on arrest or detention

1. to be informed promptly of the reasons therefor;

2. to retain and instruct counsel without delay and to
be informed of that right; and

3. to have the validity of the detention determined by
way of habeas corpus and to be released if the deten-
tion is not lawful.

Purpose

Section 10 conveys certain rights that are triggered as soon
as the accused is “detained” or “arrested” within the mean-
ing of the section.

Analysis

1. Detention – Generally

“Detention” in s. 10 has the same meaning as in section



9 of the Charter (R. v. Hufsky, [1988] 1 S.C.R. 621 at
631-632).

“Detention” under section 10 is directed towards a
restraint of liberty other than arrest in which a person may
reasonably require the assistance of counsel. Detention
requires some form of physical or psychological restraint,
compulsion or coercion (R. v. Grant, [2009] 2 S.C.R. 353
at paragraph 44). Section 10 is directed at a multiplicity
of restraints of liberty of varying duration (R. v. Therens,
[1985] 1 S.C.R. 613 at paragraph 48).

A psychological detention occurs where the subject is
legally required to comply with a direction or where, in the
absence of such a direction, state conduct would lead a rea-
sonable person to conclude that he or she had no choice but
to comply (Therens, supra at paragraph 50; Grant, supra
at paragraphs 31, 44). In cases where there is no physical
restraint or legal obligation, it may not be clear whether a
person has been detained. To determine whether the rea-
sonable person in the individual’s circumstances would
conclude that he or she had been deprived by the state of
the liberty of choice, the court may consider:

1. the circumstances giving rise to the encounter as
they would reasonably be perceived by the individ-
ual: whether police were providing general assis-
tance, maintaining general order, making general
inquiries or singling out the individual for focused
investigation;

2. the nature of the police conduct, including the lan-
guage used; the use of physical contact; the place
where the interaction occurred; the presence of oth-
ers; and the duration of the encounter; and

3. the characteristics or circumstances of the individ-
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ual where relevant, including age, physical stature,
minority status, and/or level of sophistication (Grant,
supra at paragraph 44).

The above analysis involves an objective determination,
made in light of the circumstances of the encounter as a
whole; the perspective of the reasonable person must be
informed by the fact that a bystander is under no legal
obligation to comply with a police request for information
or assistance. The onus is on the applicant to show that he
or she was deprived of his or her liberty of choice (Suberu,
[2009] 2 S.C.R. 460 at paragraphs 22, 28).

The constitutional rights in section 10 (and section 9) are
not engaged by delays that invoke no significant physical
or psychological restraint:

[T]he police cannot be said to “detain”, within the meaning
of sections 9 and 10 of the Charter, every suspect they stop
for purposes of identification, or even interview. The person
who is stopped will in all cases be “detained” in the sense
of “delayed”, or “kept waiting”. But the constitutional rights
recognized by sections 9 and 10 of the Charter are not
engaged by delays that involve no significant physical or
psychological restraint (R. v. Mann, [2004] 3 S.C.R. 59 at
paragraph 19, cited in R. v. Suberu, supra at paragraph 23).

Therefore, an investigative detention does not necessarily
arise the moment police engage an individual for investiga-
tive purposes or ask preliminary questions (Suberu, supra
at paragraphs 23, 28).

Changes in one’s conditions of imprisonment may be
sufficiently severe so as to be considered a second “deten-
tion,” the legality of which is reviewable by habeas corpus
(see Cardinal et al. v. Director of Kent Institution, [1985]
2 S.C.R. 643; see also May v. Ferndale Institution, [2005]
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3 S.C.R. 809; Mission Institution v. Khela, [2014] 1 S.C.R.
502). The concept of an additional detention engaging s. 10
rights may also apply in other circumstances (see e.g., R. v.
Bourdon, 2010 ONSC 2089, concerning the apprehension
of an offender after suspension of a long-term supervision
order).

2. Detention – Criminal context

In many cases, it will be undisputed that a detention has
occurred. Generally, there is a detention when a police offi-
cer or other state agent assumes control over the movement
of a person by a demand or direction which may have sig-
nificant legal consequence and which prevents or impedes
access to counsel (R. v. Thomsen, [1988] 1 S.C.R. 640 at
paragraphs 12-13).

Where it is unclear whether a police request amounts to
a detention, a number of factors must be assessed:

1. the precise language used by the police officers in
requesting the person to come to the police station;

2. whether the person was given a choice as to where
the interview would take place and whether the per-
son was escorted to the police station or came him-
self or herself in response to a police request. When
the accused is given the choice to be interviewed at
home, place of business or police headquarters and
chooses police headquarters, there is no detention;

3. whether the person left at the conclusion of the
interview or was arrested;

4. whether the police had reasonable and probable
grounds to believe that the person had committed a
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crime; and

5. whether the questions were of a general nature (R.
v. Moran (1987), 36 C.C.C. (3d) 225 (Ont. C.A.),
leave to appeal to S.C.C. refused [1988] 1 S.C.R. xi
at 258-259 C.C.C.).

These factors from the Moran decision continue to be cited
in appellate and lower court cases decided after the
Supreme Court’s decision in Grant, supra (see, e.g., R.
v. Seagull, 2015 BCCA 164 and R. v. Gayle 2013 ONSC
5282). The Moran factors have yet to be explicitly adopted
in Supreme Court jurisprudence, but were referred to with
apparent approval in the partially concurring minority rea-
sons in Grant, at paragraph 168, per Binnie J. Any current
invocation of the factors should be considered as subject
to the general considerations outlined by the majority in
Grant.

Where it is clear that criminal liability may result from
a person’s refusal to accompany the police, the necessary
element of compulsion or coercion required for a finding
of detention is present. The detention is not and cannot
be dependent upon “compliance” by the recipient of the
demand (R. v. Schmautz, [1990] 1 S.C.R. 398 at paragraphs
17-19).

A person is not detained when voluntarily submitting
to the questioning of police officers if that questioning is
not hostile or coercive in nature and the person does not
believe his or her freedom to be restrained, or the circum-
stances would not lead him or her reasonably to believe his
or her freedom to be restrained (R. v. Esposito (1985), 24
C.C.C. (3d) 88 (Ont. C.A.), leave to S.C.C. refused [1986]
1 S.C.R. viii at 101 C.C.C.). The fact that an individual
is advised that he or she is free to leave at any time is
relevant but not determinative. If the surrounding circum-
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stances give rise to a reasonable belief that there was no
choice but to submit to the police demand, a detention has
occurred (R. v. Johns, [1998] O.J. No. 445, (1998), 123
C.C.C. (3d) 190 (Ont. C.A.) at paragraph 28). The principle
in this context, from earlier jurisprudence, must be consid-
ered in light of the further elaboration of general principles
on detention in cases such as Mann and Grant, supra.

A detention may occur simply by the police officer
touching an individual and ordering him to move (R. v.
Feeney, [1997] 2 S.C.R. 13 at paragraph 56).

A student summoned by the principal who feels com-
pelled to be there is not detained for the purposes of para-
graph 10(b), although this might be the case where the
principal is acting as an agent of the police (R. v. M.(M.R.),
[1998] 3 S.C.R. 393 at paragraphs 65-68). The same
appears to be true where the person detaining the individual
is a private store detective (R. v. Shafie (1989), 47 C.C.C.
(3d) 27 (Ont. C.A.) at 33-34).

When police investigations are expanded and directed at
other offences during a questioning session, the police have
a duty to inform the person of rights under section 10 again.
As such, an individual is in effect “re-detained” (R. v. Bor-
den, [1994] 3 S.C.R. 145 at paragraphs 43-45; R. v. Black,
[1989] 2 S.C.R. 138 at 152-153).

The demand for a roadside breath test under subsection
234.1(1) (now subsection 254(2)) of the Criminal Code
falls within the criteria for detention. The difference in
duration of the restraint of liberty resulting from a subsec-
tion 234.1(1) demand (screening) and that resulting from a
subsection 235(1) (now subsection 254(3) of the Criminal
Code) demand (breathalyzer) is not such as to prevent the
former from constituting a detention within the meaning
of section. 10 (Thomsen, supra at paragraph 13; Schmautz,
supra at paragraphs 16-17).
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3. Detention – Border context

Since there is no right for non-citizens to enter or remain
in Canada, and considering that all persons seeking entry
to Canada must pass through immigration screening, a rou-
tine secondary examination is equivalent to the first level
customs inspection found to be constitutional in R. v. Sim-
mons, [1988] 2 S.C.R. 495. The restriction on the person’s
freedom has not gone beyond what is required for the pro-
cessing of the application for entry and is not, therefore,
a detention within the meaning of paragraph 10(b)
(Dehghani v. Canada (Minister of Employment and Immi-
gration), [1993] 1 S.C.R. 1053 at paragraphs 34-42). Nor-
mal routine questioning, even where there is a suspicion
that the individual is committing an illegal act, does not
amount to a detention in the customs context (R. v. Hardy,
[1994] B.C.W.L.D. 1872 (S.C.) at paragraphs 64-73).

However, when a person is taken out of the normal
course of routine questioning by officials, and required to
submit to a strip search, that person is detained within
the meaning of section 10 (Simmons, supra at paragraphs
35-36; R. v. Jacoy, [1988] 2 S.C.R. 548 at paragraph 14).
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14.

Section 10(a): Right to be Informed of

Reasons for Detention or Arrest

Provision

10. Everyone has the right on arrest or detention:
a. to be informed promptly of the reasons therefor;

Similar provisions

Similar provisions may be found in the following Canadian
laws and international instruments that are legally binding
on Canada: paragraph 2(c) of the Canadian Bill of Rights;
and article 9(2) of the International Covenant on Civil and
Political Rights.

See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada but include Similar provisions: article 7(4) of the
American Convention on Human Rights; and article 5(2)
of the European Convention for the Protection of Human
Rights and Fundamental Freedoms.

Purpose

Paragraph 10(a) is founded on a double rationale. First,
there is the notion that one is not obliged to submit to an
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arrest without knowing the reasons for the arrest. A person
needs to know the reasons for an arrest in order to decide
whether to submit to it. Second, this right recognizes that
an individual must fully understand the reasons for his or
her arrest or detention — and thus the extent of his or
her criminal jeopardy — if the individual is to meaning-
fully instruct counsel and thus exercise the paragraph 10(b)
Charter right (R. v. Evans, [1991] 1 S.C.R. 869 at paragraph
31; R. v. Borden, [1994] 3 S.C.R. 145 at paragraph 44).

Analysis

1. What constitutes “arrest” or “detention”?

See the general discussion of section 10.

2. What does it mean “to be informed”?

In determining whether an arrested or detained individual
is properly informed, the question is whether what the indi-
vidual was told, viewed reasonably in all the circumstances
of the case, was sufficient to permit him or her to make
a reasonable decision with respect to whether to submit
to arrest and to be able to instruct counsel under para-
graph 10(b) of the Charter. It is the substance of what the
accused can reasonably be supposed to have understood,
rather than the formalism of the precise words used, which
must govern (Evans, supra at paragraph 35; R. v. Smith,
[1991] 1 S.C.R. 714 at 728). “Common parlance” may be
used in communicating the extent of the accused’s jeopardy
(Smith, supra).

The individual need not be aware of the precise charge
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faced or all the factual details of the case (Smith, supra at
728).

The individual should be informed of the true purpose of
the investigation, although the police do not have to tell a
person who has provided unambiguous consent that a sam-
ple may be used in future investigations which are not yet
contemplated (Borden, supra at paragraph 45; R. v. Arp
[1998] 3 S.C.R. 339 at paragraphs 85-88).

If an officer informs a person that he or she is
“detained”, and adequately provides the reasons, the per-
son’s rights under paragraph 10(a) are not infringed even
if the person is not explicitly told that the person is under
“arrest” or that the person could be charged with murder
(R. v. Latimer, [1997] 1 S.C.R. 217 at paragraphs 30-31).
Individuals who are detained under the common law power
of investigative detention must be advised, in clear and
simple language, of the reasons for the detention (R. v.
Mann, [2004] 3 S.C.R. 59 at paragraph 21).

3. How soon is “promptly”?

Whether it is possible to delay the implementation of para-
graph 10(a) rights under exceptional circumstances
remains an outstanding issue (R. v. Mian, [2014] 2 S.C.R.
689 at paragraph 74). In Mian, the Supreme Court did
not consider the delay by the police in complying with
their section 10 informational duties, in order to protect the
integrity of a separate and ongoing investigation, to be the
kind of exceptional circumstance that could be capable of
justifying the suspension of section 10 rights (Mian, supra
at paragraphs 74, 76).

There is no Supreme Court authority that directly estab-
lishes the meaning of “promptly” in paragraph 10(a), and
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whether it would be different from the timeliness require-
ment in paragraph 10(b), which must be fulfilled “without
delay”. However, the fulfillment of paragraph 10(a) is con-
sidered a prerequisite for the meaningful exercise of para-
graph 10(b), and the Supreme Court indicated that para-
graph 10(b) must be fulfilled immediately (R. v. Suberu,
[2009] 2 S.C.R. 460 at paragraphs 41-42). Prompt fulfill-
ment of paragraph 10(a) means providing this information
immediately upon arrest or detention, interpreted in light of
the surrounding circumstances (R. v. Nguyen, 2008 ONCA
49 at paragraph 20; R. v. Kelly, [1985] O.J. No. 2 (Ont.
C.A.); R. v. Boden, 2014 BCSC 66 at paragraphs 53, 65).
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15.

Section 10(b): Right to Counsel

Provision

10. Everyone has the right on arrest or detention:
b. to retain and instruct counsel without delay and

to be informed of that right;

Similar provisions

Related provisions may be found in the following Canadian
laws and international instruments that are binding on
Canada; paragraph 2(c) of the Canadian Bill of Rights; arti-
cles 14(3)(b) and (d) of the International Covenant on Civil
and Political Rights; and article 37(d) of the Convention on
the Rights of the Child.

See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada but include Similar provisions: the Sixth Amend-
ment to the Constitution of the United States of America
(Bill of Rights); and article 6 of the European Convention
for the Protection of Human Rights and Fundamental Free-
doms.

http://canlii.ca/t/j05x#sec2
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx
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Purpose

The purpose of paragraph 10(b) is to provide an individual
who has been arrested or detained with an opportunity to
obtain legal advice relevant to his or her legal situation
(R. v. Sinclair, [2010] 2 S.C.R. 310). More specifically, the
purpose of the right to counsel is “to allow the detainee not
only to be informed of his rights and obligations under the
law but, equally if not more important, to obtain advice as
to how to exercise those rights” (R. v. Manninen, [1987]
1 S.C.R. 1233 at 1242-43, as reaffirmed in Sinclair, supra
at paragraph 26). The emphasis is on ensuring that the
detainee’s decision to cooperate with the investigation or
to decline to do so is free and informed. Paragraph 10(b)
does not guarantee that the detainee’s decision is wise; nor
does it guard against subjective factors that may influence
the decision. Rather, it aims to give detainees the opportu-
nity to access legal advice relevant to that choice (Sinclair,
supra at paragraph 26).

The meaningful exercise of the paragraph 10(b) right to
counsel is ensured through the paragraph 10(a) right to be
informed promptly of the reasons for one’s arrest or deten-
tion (see R. v. Evans, [1991] 1 S.C.R. 869 at paragraph 31).

Analysis

1. What constitutes “arrest” or “detention”?

See the general discussion of section 10.
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2. How soon is “without delay”?

The detainee has the right to be informed of the right to
retain and instruct counsel “without delay”. This has been
interpreted to mean “immediately”. The courts have recog-
nized that a situation of vulnerability relative to the state
is created at the outset of a detention and accordingly, the
concerns about self-incrimination and the interference with
liberty that paragraph 10(b) seeks to address are present
as soon as a detention begins. In order to protect against
the risk of self-incrimination that results from individuals
being deprived of their liberty by the state, and in order
to assist them in regaining their liberty, it is only logical
that the phrase “without delay” means “immediately” (R. v.
Suberu, [2009] 2 S.C.R. 460 at paragraph 41).

While the police have a duty to inform a detainee of his
or her right to retain and instruct counsel, and a duty to
facilitate the exercise of that right immediately upon deten-
tion, this duty is subject to concerns for officer or pub-
lic safety and such limitations as prescribed by law and
justified under section 1 of the Charter (Suberu, supra at
paragraph 42). For instance, the police are not generally
required to suspend a search incident to arrest until the
detainee has had the opportunity to retain counsel (R. v.
Debot, [1989] 2 S.C.R. 1140).

There are meaningful limits to the delays that can be jus-
tified by exceptional circumstances. Once the police have
secured control over a potentially volatile situation, for
example by arresting the accused, locating the weapons
and ensuring all other persons have vacated the premises,
there is no reason why they should not allow the accused to
telephone a lawyer (R. v. Strachan, [1988] 2 S.C.R. 980).
The Supreme Court did not consider a delay by the police
in complying with their section 10 informational duties,
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in order to protect the integrity of a separate and ongoing
investigation, to be an exceptional circumstance capable of
justifying the suspension of paragraph 10(b) rights (R. v.
Mian, [2014] 2 S.C.R. 689 at paragraph 74).

Where a detained person is receiving medical treatment
in a hospital, the police nonetheless must provide access
to counsel at the earliest practical opportunity. While there
may be circumstances where it will not be reasonably pos-
sible to facilitate private access to a lawyer for a detained
person receiving medical treatment, the right to counsel
cannot be displaced by the mere assumption of impracti-
cality. Police officers have a duty to take proactive steps to
facilitate access (R v. Taylor, [2014] 2 S.C.R. 495 at para-
graphs 31-35).

While “without delay” emphasizes the right’s temporal
aspect, where the warning is given before the detention,
the key concern will be ““a close factual connection relat-
ing the warning to the detention and the reason therefor””
(R. v. Schmautz, [1990] 1 S.C.R. 398 at paragraph 27).
Because in this case the initial investigation and the sub-
sequent breathalyzer demand were directly connected and
part of a single incident, the warning given at the outset of
the investigation was sufficiently connected, factually, to
the detention which occurred upon demand for the breath-
alyzer.

Police officers may ask preliminary questions, such as
asking someone to identify his or her room in a shared
residence before executing a search warrant, before being
required to inform that person of his or her right to counsel
(R. v. Boca, 2012 ONCA 367 at paragraph 13).

Considerations particular to the impaired driving context

The meaning of “without delay” has given rise to litigation

244 David Whelan

http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14351/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14276/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/581/index.do


in the context of roadside screening measures. The para-
graph 10(b) rights of drivers are limited when police stop
drivers at the roadside and, prior to advising them of their
right to counsel, take steps to assess their sobriety (namely,
asking questions about prior alcohol consumption and
requesting performance of physical sobriety tests) in order
to determine whether there are grounds to make a demand
under section 254 of the Criminal Code for a breathalyzer
test (R. v. Orbanski; R. v. Elias, [2005] 2 S.C.R. 3 at para-
graphs 49-53). However, such a limit is justified under sec-
tion 1 because of the importance of reducing the harm
caused by impaired driving (Orbanski; Elias, supra at
paragraphs 54-60; R. v. Woods, [2005] 2 S.C.R. 205 at para-
graphs 30-35).

Subsection 254(2) of the Criminal Code provides that a
police officer may demand a breath screening test “forth-
with” where he or she suspects a person has been drinking
and driving. In R. v. Bernshaw, [1995] 1 S.C.R. 254, a
majority of the Supreme Court held that this requirement
was flexible enough to allow the officer to delay taking the
sample where he or she knows that the test results might
be unreliable because alcohol was consumed within the last
15 minutes. The majority decided that a delay in the order
of 15 minutes in order to obtain a proper sample of breath
was not an unreasonable limit on the right to counsel under
paragraph 10(b). See also R. v. Quansah, 2012 ONCA 123
and R. v. Mandrow, 2016 ONCJ 200.

Compliance with paragraph 10(b) does not necessarily
require the officer to inform a detainee that, should he or
she choose to contact counsel, contact will occur when the
detainee is brought to the station as opposed to when the
detainee is at the roadside (R. v. Devries (2009), 244 C.C.C.
(3d) 354 (Ont. C.A.)).
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3. When does a previous paragraph 10(b)

violation taint a subsequent taking of a

statement?

In considering whether a statement is tainted by an earlier
breach of an accused’s constitutional rights, the courts have
adopted a purposive and generous approach (R. v. Wittwer,
[2008] 2 S.C.R. 235 at paragraph 21). It is unnecessary to
establish a strict causal relationship between the breach and
the subsequent statement. The statement will be tainted if
the breach and the impugned statement can be said to be
part of the same transaction or course of conduct (Wittwer,
supra at paragraph 21; Strachan, supra at 1005).

The required connection between the breach and the sub-
sequent statement may be temporal, contextual, causal or
a combination of the three (Wittwer, supra at paragraph
21). However, a connection that is merely “remote” or
“tenuous” will not suffice (R. v. Goldhart, [1996] 2 S.C.R.
463 at paragraph 40; Wittwer, supra at paragraph 21).

A close temporal connection between a statement given
before compliance with paragraph 10(b), and one given
following compliance with it, will suffice to establish that
the latter statement was taken in a manner that infringed
paragraph 10(b) (R. v. Caputo (1997), 114 C.C.C. (3d)
1 (Ont. C.A.)). In a case where only about five minutes
passed between the first statement (after which the right
was communicated) and the subsequent statements, the
temporal connection was sufficient to conclude that the
subsequent statements were obtained in a manner that
infringed paragraph 10(b). Because the first statement was
found to be taken in violation of paragraph 10(b), and
because all the statements were seen to be part of a single
transaction, the subsequent statements were found to be
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taken in a manner that infringed the appellant’s rights as
well (Caputo, supra).

4. What are the duties imposed by paragraph

10(b) on the person effecting the arrest or

detention?

Once there is an arrest or detention, paragraph 10(b)
imposes a number of positive duties on the detaining offi-
cer: (i) the duty to inform the detainee of his or her right
to retain and instruct counsel without delay and of the exis-
tence and availability of legal aid and duty counsel; (ii)
if a detainee has indicated a desire to exercise this right,
the duty to provide the detainee with a reasonable opportu-
nity to exercise this right (except in urgent and dangerous
circumstances); and (iii) the duty to refrain from eliciting
evidence from the detainee until he or she has had that
reasonable opportunity (again, except in cases or urgency
or danger) (R. v. Bartle, [1994] 3 S.C.R. 173 at 192, as
affirmed in R. v. Willier, [2010] 2 S.C.R. 429). The first
duty is an informational duty, while the second and third
duties are implementational in nature and are not triggered
until detainees actually indicate a desire to exercise their
right to counsel (Willier, supra at paragraph 30).

The police obligations flowing from paragraph 10(b) are
not absolute. Unless a detainee invokes the right and is
reasonably diligent in exercising it, the correlative duties
on the police to provide a reasonable opportunity and to
refrain from eliciting evidence will either not arise in the
first place or will be suspended (R. v. Tremblay, [1987]
2 S.C.R. 435 at 439; R. v. Black, [1989] 2 S.C.R. 138 at
154-155; Sinclair, supra at paragraph 27).
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(i) Duty to inform

(a) Did the person have sufficient information and understand it?

Paragraph 10(b) must be considered in light of paragraph
10(a). One is not obliged to submit to an arrest if one does
not know the reasons for the arrest. A person needs to know
the reasons for an arrest in order to be able to exercise the
right to instruct counsel (Evans, supra; R. v. Smith, [1991]
1 S.C.R. 714; Black, supra).

In a case where a detainee is being investigated for a
series of offences, he or she must be advised of the right
to counsel in relation to all of the offences being investi-
gated at the time of detention. The police may not arrest
an accused and advise of the right to counsel only in con-
nection with a particular offence when they are using the
opportunity to pursue the investigation of another offence
in which the accused may be implicated (R. v. Borden,
[1994] 3 S.C.R. 145).

It is central to the paragraph 10(b) obligation that
detainees be informed of their right to retain and instruct
counsel at a time when they are capable of understanding
the choice offered and appreciating the consequences of
waiving the right. Where an accused is so intoxicated that
he or she cannot understand the information being pro-
vided, paragraph 10(b) may be infringed (R. v. Mohl,
[1989] 1 S.C.R. 1389).

Should a detainee positively indicate that he or she does
not understand his or her right to counsel, the police cannot
rely on a mechanical recitation of that right and must facil-
itate the detainee’s understanding (Evans, supra).

When dealing with a detainee who is young and lacking
in the mental capacity required to understand the standard
paragraph 10(b) warning, there is a further duty on the
police to take special care to make sure that the detainee
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understands the warnings being given. In such situations
it is important that the police not merely recite what the
detainee’s rights are, but also explain what the rights mean
in terms that can be understood. Thus, the duty on the
police is to communicate the right to counsel to the partic-
ular detainee (Evans, supra).

An accused alleged to suffer from mental disability who
has an “operating mind”, including sufficient mental
capacity to understand what is said and to whom, and that
any statements can be used in court proceedings, can make
voluntary statements, exercise the right to silence and to
counsel, or waive these rights. The fact that an accused
may appear to disregard counsel’s advice to remain silent
and make voluntary statements because he or she feels led
to do so by “inner voices”, cannot displace the finding of
an “operating mind” (R. v. Whittle, [1994] 2 S.C.R. 914).

If the detainee does not speak English or French well,
the police must satisfy themselves that the requisite com-
ponents of the paragraph 10(b) warning have been under-
stood i.e., that language does not act as an impediment to
such understanding (R. v. Vanstaceghem (1987), 36 C.C.C.
(3d) 142 (Ont. C.A.)).

If there is no evidence that the detainee did not under-
stand the right to counsel when he or she was informed of
it, the onus is on the detainee to prove that the right was
denied. There is no duty on the prosecution to probe into
the suspect’s degree of understanding or to adduce positive
evidence in the absence of special circumstances or words
or conduct from which it could be reasonably inferred that
the detainee did not understand his or her rights (R. v. Baig,
[1987] 2 S.C.R. 537).
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(b) Was there a radical change in the subject-matter of the investigation?

There is a duty to repeat the warning concerning the right
to retain and instruct counsel where the extent of the risk
incurred legally changes or where there is a radical and
clear change in the subject-matter of the investigation
(Black, supra; Smith, supra; Schmautz, supra; Evans,
supra; R. v. Burlingham, [1995] 2 S.C.R. 206; R. v. Pater-
nak, [1996] 3 S.C.R. 607). Furthermore, when the police
decide that they are investigating a different and more seri-
ous offence, they should advise the detainee of the right to
counsel a second time, and indicate to the detainee that he
or she is now a suspect for a different and more serious
crime. This is because the detainee’s decision as to whether
to obtain a lawyer might well be affected by the seriousness
of the charges (Evans, supra).

(c) Was the person informed of the accessibility of legal aid and duty counsel?

Sometimes a detainee will not exercise the right to counsel
because of concern about the cost. The courts have thus
made it clear that an arrested or detained person must be
informed of the existence and availability of legal aid and
duty counsel (R. v. Brydges, [1990] 1 S.C.R. 190).

More particularly, police have a duty to inform the
detainee if duty counsel and legal aid are available (Willier,
supra at paragraph 44; Brydges, supra) and give informa-
tion concerning “whatever system for free and immedi-
ate, preliminary legal advice exists in the jurisdiction, if
one exists, and how such advice can be accessed” (Bar-
tle, supra at paragraph 33). There is, however, no consti-
tutional requirement that provinces establish and maintain
a system of 24-hour access to duty counsel (R. v. Prosper,
[1994] 3 S.C.R. 236; Bartle, supra).

Basic information must be provided on how to access

250 David Whelan

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1255/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1445/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/569/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1176/index.do


the free preliminary legal advice that is available to an
arrested or detained person (Bartle, supra). Regard must
be had to all the circumstances of the case, in particular
the availability of services at the time of arrest or detention
(Bartle, supra; Prosper, supra; R. v. Matheson, [1994] 3
S.C.R. 328; R. v. Latimer, [1997] 1 S.C.R. 217 at para-
graphs 36-37, 39). More information could be necessary in
circumstances where, for example, a person has a visual
impairment or does not speak the language (Latimer, supra;
Vanstaceghem, supra).

(d) Did the detainee initially indicate a desire to contact counsel and then
subsequently change his or her mind about contacting counsel?

When a detainee, diligent but unsuccessful in contacting
counsel, changes his or her mind and decides not to pursue
contact with a lawyer, paragraph 10(b) mandates that the
police explicitly inform the detainee of his or her right to a
reasonable opportunity to contact counsel and of the police
obligation to hold off in their questioning until then. This
additional informational obligation, referred to as the duty
to give a “ Prosper warning”, is warranted in such cir-
cumstances so as to ensure that a detainee is informed that
his or her unsuccessful attempts to reach counsel did not
exhaust the paragraph 10(b) right, to ensure that any choice
to speak with the police does not derive from such a mis-
conception, and to ensure that a decision to waive the right
to counsel is fully informed (Willier, supra at paragraph 32,
referring to Prosper, supra at 274).

Police are under no obligation to provide such a warn-
ing, however, where a detainee is simply unsuccessful in
contacting a specific lawyer and, accordingly, opts to speak
to another lawyer (Willier, supra at paragraph 39).
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(ii) Obligation to provide a reasonable opportunity to exercise the right

The police must provide the detainee with a reasonable
opportunity to exercise the right to retain and instruct coun-
sel without delay. The detainee is in the control of the
police and cannot exercise this right to counsel unless the
police provide a reasonable opportunity to do so. What
constitutes a “reasonable opportunity” depends on the cir-
cumstances (Prosper, supra; Bartle, supra).

The duty to facilitate contact with counsel entails the
duty to offer an available telephone to the detainee (Man-
ninen, supra; R. v. Ross, [1989] 1 S.C.R. 3; Black, supra;
Brydges, supra; Evans, supra; Bartle, supra). This includes
ensuring that there is a telephone located on the premises
(R. v. Feeney, [1997] 2 S.C.R. 13). However, police offi-
cers are not required to provide their own cell phone for
a person to contact counsel. The duty to offer an available
telephone is met as long as the person is provided with
access to a telephone (Taylor, supra). The person must also
be able to consult with counsel in private (R. v. D.M.R.,
2014 BCSC 63 at paragraph 53).

There is no constitutional right to have a lawyer present
throughout a police interview (Sinclair, supra at para-
graphs 34-38). Rather, in most cases an initial warning,
coupled with a reasonable opportunity to consult counsel
when the detainee invokes the right to counsel, satisfies
paragraph 10(b) (Sinclair, supra at paragraph 2).

Nonetheless, there is a right to re-consult counsel where
developments in the course of the investigation make this
necessary to serve the purpose of paragraph 10(b). The
majority of the Supreme Court has stated that, ““[w]hat is
required [to retrigger the paragraph 10(b) right to counsel
and to be advised thereof] is a change in circumstances
suggesting that the choice faced by the accused has been
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significantly altered, requiring further advice on the new
situation”” (Sinclair, supra at paragraph 65). The right to
a second consultation with counsel has been recognized
where changed circumstances result from new procedures
involving the detainee, where there is a change in jeopardy
facing the detainee, or where there is reason to believe that
the first information provided was deficient (Sinclair, supra
at paragraphs 47-55). These categories are not closed,
though additions to them should be developed only where
necessary to ensure that the purpose of paragraph 10(b)
is fulfilled (Sinclair, supra at paragraph 52). Any change
in circumstances giving rise to a right to re-consult with
counsel must be objectively discernable (Sinclair, supra at
paragraph 55; R. v. McCrimmon, [2010] 2 S.C.R 402 at
paragraph 22).

What amounts to a change in jeopardy will depend on
the circumstances. For an accused charged with murder, a
remand order issued after the accused had consulted coun-
sel did not amount to a change in jeopardy so as to trigger a
right to re-consult counsel (R. v. Bhander, 2012 BCCA 441
at paragraph 45). Where the accused understands “gener-
ally” the sort of jeopardy he or she faces, the accused is not
entitled to re-consult counsel (Bhander, supra at paragraph
36).

(iii) Obligation to refrain from eliciting incriminating evidence from the

detainee

Paragraph 10(b) imposes on the police the duty to cease
questioning and to otherwise cease attempting to elicit
incriminating evidence from the detainee (for example,
by interrogation and a breathalyzer test (Prosper, supra;
Bartle, supra) until they afford the detainee a reasonable
opportunity to consult counsel. The purpose of the right
is to allow the detainee not only to be informed of their
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rights and obligations under the law, but also to obtain
advice as to how to exercise those rights. For the right
to counsel to be effective, the detainee must have access
to this advice before being questioned or otherwise being
required to provide evidence (Bartle, supra). In cases of
urgency, the police may be allowed some delay in satisfy-
ing this duty (Manninen, supra; Ross, supra; Black, supra;
Brydges, supra; Evans, supra; Burlingham, supra; Stra-
chan, supra). The evidentiary presumption in paragraph
258(1)(c) of the Criminal Code (breathalyzer test) does not
constitute an urgent or compelling circumstance (Prosper,
supra; Bartle, supra). (See also R. v. Cobham, [1994] 3
S.C.R. 360; R. v. Pozniak, [1994] 3 S.C.R. 310; Matheson,
supra; R. v. Harper, [1994] 3 S.C.R. 343.)

In the case of a plea bargain, paragraph 10(b) requires
the Crown or police to tender a plea bargain either to the
accused’s counsel or to the accused in counsel’s presence,
unless the accused has expressly waived the right to coun-
sel (Burlingham, supra).

One cannot infer simply from the brevity of an accused’s
conversations with duty counsel that such consultations
were inadequate (Willier, supra). Unless a detainee indi-
cates, diligently and reasonably, that the advice he or she
received is inadequate, the police may assume that the
detainee is satisfied with the exercised right to counsel
and are entitled to commence an investigative interview
(Willier, supra at paragraph 42).

5. Was the person diligent in attempting to

obtain counsel?

Like the other rights in the Charter, the right to retain and
instruct counsel is not absolute and must be exercised in a
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way that is reconcilable with the needs of society (Smith,
supra at 385, as cited in Willier, supra at paragraph 34).

The obligation on the police to provide a detainee with
a reasonable opportunity to exercise the right to retain and
instruct counsel is contingent upon a detainee’s reason-
able diligence in attempting to contact counsel (Tremblay,
supra; Black, supra; R. v. Smith, [1989] 2 S.C.R. 368 (here-
inafter Smith (1989)). Likewise, the duty of the police to
refrain from questioning the detainee until a reasonable
opportunity to contact counsel has been provided is also
contingent on a detainee’s reasonable diligence in attempt-
ing to contact counsel (Tremblay, supra). What constitutes
reasonable diligence in the exercise of the right to contact
counsel will depend on the particular circumstances (Black,
supra at 154-155; Tremblay, supra).

The imposition of such a limit on the rights of a detainee
has been held to be necessary ““because without it, it
would be possible to delay needlessly and with impunity
an investigation and even, in certain cases, to allow for an
essential piece of evidence to be lost, destroyed or rendered
impossible to obtain”” (Smith (1989), supra at 385).

The existence of duty counsel services may have conse-
quences for what constitutes “reasonable diligence” (Pros-
per, supra; Bartle, supra). (See further the discussion
below of the right to counsel of choice).

6. Right to retain counsel of choice

The right to retain counsel of choice is inferentially
entrenched under section 7, paragraphs 10(b) and 11(d)
(Ross, supra), but this right is not absolute and is subject
to reasonable limitations (Willier, supra at paragraph 24;
R. v. Speid, [1983] O.J. No. 3198 (C.A.); R. v. Robillard,
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[1986] O.J. No. 261 (C.A.)). The right must be defined in
light of the purpose of paragraph 10(b), which is to provide
detainees with an opportunity to mitigate their legal vulner-
ability while under state control by allowing them to make
a free and fully informed choice as to whether or not to
speak to the authorities (Willier, supra at paragraphs 27-28,
38).

Diligence must accompany a detainee’s exercise of the
right to counsel of choice (Ross, supra at 10-11; Willier,
supra at paragraph 35). A detainee must be reasonably dili-
gent in the exercise of this right and if he or she is not,
the correlative duties imposed on the police are suspended
(Tremblay, supra at paragraph 9). Reasonable diligence in
the exercise of the right to retain one’s counsel of choice
depends upon the context facing the accused or detained
person (Ross, supra at 10-11).

Should detainees opt to exercise the right to counsel by
speaking with a specific lawyer, paragraph 10(b) entitles
them to a reasonable opportunity to contact their chosen
counsel prior to police questioning (Black, supra; Willier,
supra at paragraph 35). If the chosen lawyer is not immedi-
ately available, detainees have the right to refuse to speak
with other counsel and to wait a reasonable amount of time
for their lawyer of choice to respond. What amounts to a
reasonable period of time depends on the circumstances as
a whole, and may include factors such as the seriousness
of the charge and the urgency of the investigation (Black,
supra). If the chosen lawyer cannot be available within a
reasonable period of time, detainees are expected to exer-
cise their right to counsel by calling another lawyer or the
police duty to hold off will be suspended (Ross, supra;
Black, supra). Thus, it is only if the choice necessitates
an unreasonable delay that an obligation arises to accept
another lawyer (Black, supra).
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Absent evidence of coercion, no interference with the
right to counsel of choice arises where police simply
remind an accused of the immediate availability of duty
counsel after a detainee has made an unsuccessful attempt
to call a particular lawyer (Willier, supra at paragraph 44).
Indeed, the police have an informational duty to ensure that
a detainee is aware of the availability of legal aid (Willier,
supra at paragraph 44). Further, where an accused has spo-
ken to duty counsel prior to the start of an interrogation, has
expressed satisfaction with the advice received, and has not
pursued further opportunities to contact his or her lawyer,
it can be inferred that there is no deprivation of the right to
counsel of choice, even if the interval between the attempt
to contact counsel and the start of the interrogation itself
was brief (Willier, supra at paragraph 42).

While paragraph 10(b) requires the police to afford a
detainee a reasonable opportunity to contact counsel and to
facilitate that contact, it does not require them to monitor
the quality of the advice once contact is made. Imposing
such a duty would be incompatible with the privileged
nature of the solicitor-client relationship (Willier, supra
at paragraph 42). Where an accused’s limited financial
means dictate state-funded counsel, there is no obligation
on the state to provide funds for counsel of choice (Pros-
per, supra at 374; Ontario v. Criminal Lawyers’ Associa-
tion of Ontario, [2013] 3 S.C.R. 3 at paragraph 70).

7. Did the person waive the right to counsel?

Once informed of his or her right to consult counsel, a
detainee may waive the right, deciding not to avail him- or
herself of the opportunity to consult. The right to choose
whether to cooperate with the police, the basic purpose of
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paragraph 10(b), has been respected in the event of a valid
waiver, and there is consequently no breach of the para-
graph 10(b) right (Sinclair, supra at paragraph 28).

The standard for valid waiver of a Charter right, includ-
ing the right to counsel, is “very high” (R. v. L.T.H., [2008]
2 S.C.R. 739 at paragraph 41). A waiver of a Charter right
must be ““premised on a true appreciation of the conse-
quences of giving up the right”” (L.T.H., supra at para-
graph 43, citing Wilson J. in Clarkson v. The Queen, [1986]
1 S.C.R. 383 at 396). ““A clear and unequivocal waiver is
thus essential, but not sufficient: it must be accompanied by
a proper understanding of the purpose the right was meant
to serve and an appreciation of the consequences of declin-
ing its protection”” (L.T.H., supra at paragraph 43).

A person can waive the right to retain and instruct coun-
sel expressly or implicitly, although the standard will be
very strict where the alleged renunciation is implicit
(Clarkson, supra; Manninen, supra; Brydges, supra). The
person must have sufficient information to be able to make
an informed and appropriate decision. Some additional pre-
cautions may have to be taken, for example, in the case of
a young offender (L.T.H., supra; R. v. I. (L.R.) and T. (E.),
[1993] 4 S.C.R. 504) or where the accused is lacking in the
mental capacity required to understand the standard para-
graph 10(b) warning (Evans, supra). Police must comply
with both paragraphs 10(a) and (b) to justify a finding that
the accused has waived the right to counsel (Smith, supra;
Borden, supra).

As noted above, when a detainee, diligent but unsuc-
cessful in contacting counsel, changes his or her mind and
decides not to pursue contact with a lawyer, paragraph
10(b) mandates that the police explicitly inform the
detainee of his or her right to a reasonable opportunity to
contact counsel and of the police obligation to hold off in
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their questioning until then (Willier, supra at paragraph 32;
Prosper, supra at 274). This additional informational oblig-
ation is warranted so as to ensure, among other things, that
a decision to waive the right to counsel is fully informed
(Willier, supra at paragraph 32).

If events indicate that a detainee who has waived his or
her right to counsel may not actually have understood that
right, the police should reiterate his right to consult coun-
sel to ensure that the purpose of paragraph 10(b) is fulfilled
(Sinclair, supra at paragraph 52).

8. Broad general right to counsel

The fact that paragraph 10(b) does not preclude a finding of
a constitutional right to legal assistance in situations other
than arrest or detention (under section 7 of the Charter)
does not support a general right to legal assistance when-
ever a proceeding before a court or tribunal deals with
rights and obligations (British Columbia (Attorney Gen-
eral) v. Christie, 2007 SCC 21 at paragraphs 25, 27). A
broad general right to legal counsel as an aspect of the
rule of law is not supported by relevant jurisprudence and
would significantly alter the legal landscape (Christie,
supra at paragraphs 22-23).

9. Relationship between the paragraph 10(b)

right to counsel and section 7

The paragraph 10(b) right to consult and retain counsel,
and to be advised of that right, supports the broader section
7 right to silence. However, this right is not to be confused
with the right to silence (Sinclair, supra at paragraph 29).

Unofficial Charterpedia 259

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2359/index.do


An important purpose of legal advice is to inform the
accused about his or her right to choose whether to coop-
erate with the police investigation and how to exercise this
right. Paragraph 10(b) is a specific right directed at one
aspect of protecting the right to silence, namely the oppor-
tunity to secure legal assistance (Sinclair, supra at para-
graph 29).

In some cases, both paragraph 10(b) and section 7 issues
may arise. Where it is alleged under section 7 and the con-
fessions rule that a statement is involuntary because of
denial of the right to consult counsel, the factual underpin-
ning of the two inquiries may overlap (R. v. Singh, [2007]
3 S.C.R. 405), yet they remain distinct inquiries (Sinclair,
supra at paragraph 29). In other words, ““[t]he fact that the
police complied with paragraph 10(b) does not mean that
a statement is voluntary under the confessions rules. Con-
versely, the fact that a statement is made voluntarily does
not rule out a breach of paragraph 10(b)”” (Sinclair, supra
at paragraph 29).

The right to the effective assistance of counsel, which
is promoted by paragraph 10(b), is also viewed as one of
the principles of fundamental justice under section 7 of the
Charter (R. v. G.D.B., [2000] 1 S.C.R. 520 at paragraph
24; Lavallee, Rackel & Heintz v. Canada (Attorney Gen-
eral), [2002] 3 S.C.R. 209 at paragraph 65). It has been
found that failure to provide effective representation for the
accused may affect the fairness of the trial (G.D.B., supra),
and that paragraph 7 implies a right to counsel as an aspect
of procedural fairness where life, liberty and security of
the person are affected (Christie, supra at paragraph 25;
Dehghani v. Canada (Minister of Employment and Immi-
gration), [1993] 1 S.C.R. 1053 at 1077; New Brunswick
(Minister of Health and Community Services) v. G.(J.),
[1999] 3 S.C.R. 46).
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10. The right to counsel for youths

Young persons, even more than adults, are inclined to feel
vulnerable when questioned by police officers who suspect
them of a crime and who can influence their fate. There
are enhanced procedural safeguards in paragraph 146 of the
Youth Criminal Justice Act, S.C. 2002, c. 1 (YCJA), which
governs the admissibility of statements made to persons in
authority by young persons who are accused of committing
offences (L.T.H, supra at paragraph 1).

Section 146 of the YCJA gives statutory expression to
common law rules and constitutional rights that apply to
adults and to young persons alike, and also reaffirms the
right to counsel enshrined in section 10 of the Charter
(L.T.H., supra at paragraph 2). In addition, section 146
imposes additional statutory requirements that must be sat-
isfied in order for statements made by young persons to
be admissible against them at their trials (L.T.H., supra at
paragraph 3). These statutory requirements are not neces-
sarily requirements under the Charter.

The compelled attendance of a student at a principal’s
office or some other form of restraint by a school authority,
even if it could be understood as falling within the strict
terms of the definition of “detention”, should not be con-
sidered as “detention” for the purposes of para-
graph 10(b) and therefore does not trigger the paragraph
10(b) right to counsel (R. v. M. (M.R.), [1998] 3 S.C.R. 393
at paragraph 67).
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11. What are the consequences of a violation

of paragraph 10(b)?

If the arresting officer fails in his or her paragraph 10(b)
duties, any evidence that was obtained in a manner that
violated paragraph 10(b) may be found to be inadmissible
in subsequent proceedings if its admission would bring the
administration of justice into disrepute pursuant to subsec-
tion 24(2) of the Charter (Grant, supra; Feeney, supra;
Therens, supra; R. v. Collins, [1987] 1 S.C.R. 265; see also
R. v. Chaisson, [2006] 1 S.C.R. 415).
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16.

Section 10(c): Habeas Corpus

Provision

10. Everyone has the right on arrest or detention:
c. To have the validity of the detention determined

by way of habeas corpus and to be released if the
detention is not lawful.

Similar provisions

Similar provisions may be found in the following Canadian
laws and international instruments that are legally binding
on Canada: subparagraph 2(c)(iii) of the Canadian Bill of
Rights; article XXV of the American Declaration of the
Rights and Duties of Man; and article 9(4) of the Interna-
tional Covenant on Civil and Political Rights.

See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada but include Similar provisions: articles 7(5) and
(6) of the American Convention on Human Rights;and arti-
cle 5(4) of the European Convention for the Protection of
Human Rights and Fundamental Freedoms. The Constitu-
tion of the United States of America contains a provision
limiting the ability of Congress to suspend the common law
right to habeas corpus, but does not itself expressly confer
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habeas corpus jurisdiction (see Boumediene v. Bush, 553
U.S. 723, 128 S. Ct. 2229 (U.S. Supreme Court)).

Purpose

The Supreme Court has described the nature of habeas cor-
pus as follows:

In an earlier incarnation, habeas corpus was a means to
ensure that the defendant in an action was brought physi-
cally before the Court… Over time, however, the writ was
transformed into a vehicle for reviewing the justification
for a person’s imprisonment… Indeed, by the late 17th cen-
tury, Vaughan C.J. of the Court of Common Pleas stated
that ““[t]he Writ of habeas corpus is now the most usual
remedy by which a man is restored again to his liberty, if
he have been against law deprived of it”” (Mission Institu-
tion v. Khela, [2014] 1 SCR 502 at paragraph 27 [citations
omitted]).

In May v. Ferndale Institution, [2005] 3 S.C.R. 809, the
majority of the Supreme Court stated that ““[h]abeas cor-
pus is a crucial remedy in the pursuit of two fundamen-
tal rights protected by the Canadian Charter of Rights and
Freedoms: (1) the right to liberty of the person and the right
not to be deprived thereof except in accordance with the
principles of fundamental justice (section 7 of the Char-
ter ); and (2) the right not to be arbitrarily detained or
imprisoned (section 9 of the Charter )”” (at paragraph 22).

Analysis

Paragraph 10(c) entrenches a guarantee of a procedural
character that was already well-developed at common
law.Charter jurisprudence confirms that habeas corpus is
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both a free-standing right, under paragraph 10(c), and a
constitutional remedy available under subsection 24(1) for
breaches of other Charter rights, such as sections 7 and
9 (Charkaoui I, supra at paragraphs 90-94; May, supra;
Chaudhary v. Canada (Public Safety and Emergency Pre-
paredness), 2015 ONCA 700; R. v. Gamble, [1988] 2
S.C.R. 595; R. v. Pearson, [1992] 3 S.C.R. 665).

The guarantee in paragraph 10(c) is buttressed by several
related Charter provisions. Section 9 provides a guarantee
against arbitrary detention and imprisonment, while para-
graph 11(e) stipulates that reasonable bail is not to be
denied without just cause. In addition, section 7 guarantees
liberty and security of the person and the right not to be
deprived thereof, save in accordance with principles of fun-
damental justice.

In R. v. Miller, [1985] 2 S.C.R. 613, the Supreme Court
determined that paragraph 10(c) of the Charter is not lim-
ited to habeas corpus simpliciter,but also encompasses cer-
tiorari-in-aid with affidavit material filed in support of the
application.

The Supreme Court has described the analysis as fol-
lows: ““To be successful, an application for habeas corpus
must satisfy the following criteria. First, the applicant must
establish that he or she has been deprived of liberty. Once
a deprivation of liberty is proven, the applicant must raise
a legitimate ground upon which to question its legality. If
the applicant has raised such a ground, the onus shifts to
the respondent authorities to show that the deprivation of
liberty was lawful”” (Khela, supra at paragraph 30).
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1. Jurisdiction of courts to hear habeas corpus
applications

Canadian appellate courts have extensively discussed the
exercise of habeas corpus jurisdiction (see, e.g., Peiroo
v.Canada (Minister of Employment and Immigra-
tion)(1989), 69 OR (2d) 253; 60 DLR (4th) 574 (C.A.);
May, supra; Khela, supra at paragraph 27; Idziak v. Canada
(Minister of Justice), [1992] 3 S.C.R. 631; Chaudhary,
supra. In general, this discussion concerns the common
law right without canvassing its relationship to paragraph
10(c) of the Charter. However, in May,the Supreme Court-
did refer generally to paragraph 10(c) in its discussion of
whether a provincial superior court should assume habeas
corpus jurisdiction in the context of federal prisoners (at
paragraph 70).

In Peiroo, supra, the Ontario Court of Appeal estab-
lished that superior courts should decline to exercise
habeas corpus jurisdiction where the legislature has put
in place a complete, comprehensive and expert procedure
for review of an administrative decision that is at least as
broad as that available by way of habeas corpus and no less
advantageous. In that case, the court found the adminis-
trative review scheme established by the then Immigration
Act, R.S.C. 1985, c. I-2, to be such a scheme. The Peiroo
exception to the exercise of habeas corpus jurisdiction has
been affirmed by the Supreme Court, in May, supra and
Khela, supra.

Privative clauses have generally been held not to exclude
resort to habeas corpus. The Newfoundland Supreme
Court concluded that despite a Criminal Code provision
precluding habeas corpus applications, the detained person
had a constitutional right to seek habeas corpus and that
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his application had to be considered (R. v. Jack, [1982] 38
Nfld. & P.E.I.R. 471(Nfld S. Ct., T. D). Similarly, privative
clauses in the Ministry of Correctional Services Act, R.S.O.
1980, c. 275, were held not to immunize the provincial
parole board from jurisdictional review by way of habeas
corpus (R. v. Cadeddu (1982), 40 OR (2d) 128, 146 DLR
(3d) 629, 32 CR (3d) 355 (H.C.), appeal to the OCA abated
(1983), 41 OR (2d) 481, 146 DLR (3d) 653).

2. Availability of habeas corpus

Since the entry into force of the Charter, the content and
scope of paragraph 10(c) have not been greatly developed
in Canadian jurisprudence. The Supreme Court generally
seems to approach paragraph 10(c) as constitutionalizing a
pre-existing right to habeas corpus (see e.g., Khela, supra
at paragraphs 27-29). The right to habeas corpus under the
Charter is thus generally understood to be equivalent in
scope and content to habeas corpus at common law and
under statute.

In Charkaoui I, the Supreme Court stated that paragraph
10(c) of the Charter protects a “right to prompt review” of
detention (Charkaoui v. Canada (Citizenship and Immigra-
tion), [2007] 1 S.C.R. 350 (Charkaoui I)). The Supreme
Court ruled that the lack of prompt detention review for
foreign nationals detained under a security certificate vio-
lated the guarantee against arbitrary detention in section 9
of the Charter, and referred to that guarantee as encompass-
ing the right to prompt review of detention under paragraph
10(c) of the Charter (at paragraph 91).

While paragraph 10(c) was not invoked in Gamble,
supra, in its discussion of the availability of habeas corpus
as a remedy under subsection 24(1), a majority of the
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Supreme Court expressed the view that, where habeas cor-
pus is sought as a Charter remedy, distinctions existing in
the relevant common law that have become uncertain, tech-
nical, artificial or non-purposive should be rejected. The
writ of habeas corpus should be flexibly and generously
adapted so that it can continue to protect liberty interests
now constitutionally protected under the Charter (see also
Idziak, supra). This purposive and generous approach is
reflected, for example, in the Court’s recognition that an
individual can invoke habeas corpus as a means of chal-
lenging increased or secondary detention even where suc-
cess would not result in the release of the prisoner from a
lawful primary detention (Miller, supra;Cardinal v. Direc-
tor of Kent Institution, [1985] 2 S.C.R. 643; Morin v. Shu
Review Committee, [1985] 2 SCR 662; May, supra; Khela,
supra).

Detained persons can use habeas corpus as an avenue
to seek bail if they do not otherwise have a statutory right
to do so (Khadr v. Bowden Institution, 2015 ABQB 261,
referring to the pre-Charter decision of R. v. Hicks (1981),
129 DLR (3d) 146 (ABCA).

Section 1 considerations specific to this paragraph

In Charkaoui I, supra, the Supreme Court concluded, with-
out explicit analysis, that the breach of section 9 and para-
graph 10(c) was not saved by section 1. This would appear
to indicate that section 1 is available as a potential defence
to infringements of paragraph 10(c).
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17.

Section 11: General: Legal Rights Apply

to Those "Charged with an Offence"

Provision

11. Any person charged with an offence has the right:

1. to be informed without unreasonable delay of the
specific offence;

2. to be tried within a reasonable time;

3. not to be compelled to be a witness in proceedings
against that person in respect of the offence;

4. to be presumed innocent until proven guilty
according to law in a fair and public hearing by an
independent and impartial tribunal;

5. not to be denied reasonable bail without just cause;

6. except in the case of an offence under military law
tried before a military tribunal, to the benefit of trial
by jury where the maximum punishment for the
offence is imprisonment for five years or a more
severe punishment;

7. has the right not to be found guilty on account of
any act or omission unless, at the time of the act or
omission, it constituted an offence under Canadian or



international law or was criminal according to the
general principles of law recognized by the commu-
nity of nations;

8. if finally acquitted of the offence, not to be tried
for it again and, if finally found guilty and punished
for the offence, not to be tried or punished for it
again;

9. if found guilty of the offence and if the punishment
for the offence has been varied between the time of
commission and the time of sentencing, to the benefit
of the lesser punishment.

Similar provisions

The Canadian Bill of Rights includes a number of sub-
stantive rights similar to those under section 11, but they
are not all expressly limited to persons “charged with an
offence”. The International Covenant on Civil and Politi-
cal Rights, binding on Canada, also gathers together simi-
lar rights related to the penal process (largely at Articles 14
and 15), again with the same caveat.

Individual rights protected under the various provisions
of section 11 of the Charter can receive residual protection
under section 7.

Purpose

For commentary on the purpose of the various rights under
section 11, see the individual section. 11 entries corre-
sponding to those rights. Supreme Court jurisprudence
explains the purpose of section. 11 generally as protecting
liberty and security interests of persons accused of crimes,
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while noting that it is not the sole source of such protection
under the Charter (R. v. Kalanj, [1989] 1 S.C.R. 1594).
With respect to the opening words of section 11, “charged
with an offence”, the Supreme Court has taken an interpre-
tive approach that seeks to “harmoniz[e] as much as possi-
ble” all of the subsections of section 11 (see R. v. Potvin,
[1993] 2 S.C.R. 880, page 908 and R. v. MacDougall,
[1998] 3 S.C.R. 45, paragraph 11).

Analysis

1. General

Section 11 provides a number of rights to those persons
who are “charged with an offence”. Therefore, the section
will only apply in situations where a person falls within the
meaning of this phrase.

In general, a person will be considered to be “charged
with an offence” if subject to proceedings that are, by their
very nature, criminal proceedings, or potentially subject to
“true penal consequences” (R. v. Wigglesworth, [1987] 2
S.C.R. 541). A proceeding is criminal by nature when it
is aimed at promoting public order and welfare within a
public sphere of activity (Wigglesworth, at page 560; Mar-
tineau v. Canada (Minister of National Revenue), [2004] 3
S.C.R. 737 at paragraph 21). A “true penal consequence”
will arise from ““imprisonment or a fine that by its mag-
nitude would appear to be imposed for the purpose of
redressing the wrong done to society at large rather than
to the maintenance of internal discipline within [a] limited
sphere of activity”” (Wigglesworth, supra at page 561; and
see Martineau, supra at paragraph 57). The Supreme Court
has rejected criticisms that these tests are unclear or cir-
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cular. Rather it views the tests as asking distinct questions
that evaluate the two different ways in which a person
could be considered as being charged with an offence for
the purpose of section 11: ““[t]he criminal in nature test
focuses on the process while the penal consequences test
focuses on its potential impact on the person subject to the
proceeding”” (Guindon v. Canada, [2015] 3 S.C.R. 3, at
paragraph 50 and see generally at paragraphs 48-50).

Proceedings of an administrative — private, internal or
disciplinary — nature for the protection of the public in
accordance with the policy of a statute, are not criminal.
(Martineau, supra at paragraph 22). Furthermore, only
rarely will proceedings that are not criminal by nature
under the first branch of the Wigglesworth test give rise
to true penal consequences under the second branch. In
Wigglesworth, where proceedings were not criminal by
nature, violation of the second branch was found in an
unusual situation where a non-criminal tribunal was given
the power to impose imprisonment (Wigglesworth, supra at
pages 563-4; Martineau, supra at paragraphs 57-8; Guin-
don, supra at paragraph 46).

A person is “charged with an offence” when an informa-
tion is sworn alleging an offence or where a direct indict-
ment is laid (Kalanj, supra at page 1607).

There is early jurisprudence suggesting that a person
in a post-conviction stage of proceedings related to an
offence is no longer considered as being “charged with an
offence” and thus that the rights under section 11 gener-
ally would have no application at this stage (R. v. Lyons,
[1987] 2 S.C.R. 309 at page 353 per LaForest J. for the
majority; see also Potvin at pages 908-9 per Sopinka J.
for the majority). This perspective on engagement of sec-
tion 11, however, has been specifically reinterpreted, if not
effectively overruled, by a unanimous Supreme Court of
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Canada in MacDougall at paragraphs 10-18. The Court
in that case called for a more generous and less technical
approach to “charged with an offence”, interpreting the
concept to apply both to the pre-conviction and post-con-
viction stages. MacDougall indicates that specific section
11 rights available to a person who has been charged with
an offence vary with the stage of proceedings, with differ-
ent rights attaching to the individual as he or she moves
through the process. Thus, while certain section 11 rights
cannot be enjoyed post-conviction, this is dependent on the
nature of the individual section 11 protections and not on
the basis that section 11 rights generally do not apply at this
stage.

The Supreme Court has subsequently analyzed certain
section 11 rights in respect of post-conviction proceedings,
stating that there is “no doubt” that section 11 applies (R. v.
Rodgers, [2006] 1 S.C.R. 554, at paragraph 58, analyzing
paragraphs 11(h) and (i) in post-trial DNA applications).
The Court has gone on to find a paragraph 11(h) viola-
tion at the post-conviction stage in respect of parole enti-
tlements (Canada (Attorney General) v. Whaling, [2014] 1
S.C.R. 392).

Courts of appeal have found that revocation or variance
of a conditional sentence does not engage section 11 of
the Charter, in part relying on the indication in Lyons that
section 11 does not apply at the sentencing stage of the
criminal process (R. v. Casey (2000), 128 O.A.C. 185,
leave to appeal refused, [2000] S.C.C.A. No. 382) and also
on the basis that such orders merely affect the manner in
which an existing sentence is served, rather than constitut-
ing proceedings in respect of an offence (Casey, supra; R.
v. Whitty (1999), 24 C.R. (5th) 131 (Nlfd. C.A.)). Query
whether the holdings in these cases, or at least certain of
the reasons given, are open to question based on the more
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generous approach to section 11 indicated in later jurispru-
dence, including the implications of the decision in Whal-
ing, supra.

Extradition proceedings do not engage the protection
of section 11, as a person in that context is not charged
with an offence by a government in Canada. (Canada v.
Schmidt, [1987] 1 S.C.R. 500, Argentina v. Mellino, [1987]
1 S.C.R. 536).

“Person” in the opening words of section 11 includes a
corporation and thus corporations are capable of benefit-
ting from at least certain section 11 rights (R. v. C.I.P. Inc.,
[1992] 1 S.C.R. 843).

2. Charged with an offence – Criminal by

nature

Proceedings that are criminal in nature are those of a public
nature intended to promote public order and welfare within
a public sphere of activity (Wigglesworth, supra at page
560). This is to be contrasted with ““[p]roceedings of an
administrative nature…[which] are primarily intended to
maintain compliance or to regulate conduct within a lim-
ited sphere of activity”” (Guindon, supra at paragraph 45).

The question of whether proceedings are criminal in
nature is not concerned with the nature of the conduct giv-
ing rise to the proceedings, but with the nature of the pro-
ceedings themselves. Conduct is capable of giving rise to
both criminal and non-criminal consequences; the fact that
conduct giving rise to non-criminal proceedings also may
constitute a crime does not make the proceedings them-
selves criminal in nature (R. v. Shubley, [1990] 1 S.C.R. 3;
Guindon, supra at paragraph 68).

Supreme Court jurisprudence has referred to three con-
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siderations that may be helpful in determining the criminal
or non-criminal nature of a proceeding: the objectives of
the legislation, the objectives of the sanction and the
process leading to the imposition of the sanction (Mar-
tineau, supra at paragraph 24; Guindon, supra at paragraph
52).

Proceedings for offences in the Criminal Code, the Youth
Criminal Justice Act, the Controlled Drugs and Substances
Act, and quasi-criminal offences under provincial legisla-
tion are the type of proceedings that are criminal in nature
(Guindon, supra at paragraph 64). Indicators that the
process is criminal in nature include whether the process
involves the laying of a charge, an arrest, a summons to
appear before a court of criminal jurisdiction, and whether
a finding of responsibility leads to a criminal record. Other
indicators are the use of words traditionally associated with
the criminal process, such as “guilt”, “acquittal”, “indict-
ment”, “summary conviction”, “prosecution”, and
“accused”. So too is the fact that a penalty is imposed by
a judge in a criminal court (Martineau, supra at paragraph
45; Guindon, supra at paragraph 63).

Although General Court Martial proceedings are primar-
ily concerned with maintaining discipline and integrity in
the Armed Forces, they also serve a public function by
punishing conduct threatening public order and welfare,
including offences under the Criminal Code and other Acts.
As such, these proceedings are criminal in nature (R. v.
Généreux, [1992] 1 S.C.R. 259).

The Supreme Court has ruled that civil contempt of court
proceedings are not only of a private and civil nature, but
involve an element of “public law”. It found that it was
consistent with the Charter protection against self-incrimi-
nation to interpret the Quebec Code of Civil Procedure as
not compelling a person subject to civil contempt proceed-

Unofficial Charterpedia 275

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/836/index.do


ings to testify. However, the majority did not expressly find
that civil contempt proceedings were criminal in nature so
as to engage section 11. Only Lamer J., in a concurring
minority opinion, expressly found that the Quebec provi-
sions on civil contempt effectively created an offence and
that section 11 was thus engaged (Vidéotron Ltée v. Indus-
tries Mirolec Produits Électroniques Inc., [1992] 2 S.C.R.
1065). The Quebec provisions provided for the possibility
of imprisonment and the applicability of section 11 to civil
contempt could perhaps be an open question where impris-
onment is not a possibility (see comments in Calgary (City)
v. Chisan (2002), 32 M.P.L.R. (3d) 256 (Alta.Q.B.); see
further the discussion under True Penal Consequences).

Whether a proceeding is criminal in nature does not
depend on the actual penalty imposed. The Supreme Court
has given the example of parking tickets, when imposed in
conformity with the general criminal process (e.g., involv-
ing pleading guilty, contesting the fine before a judge, or
prosecution by a Crown attorney) as engaging section 11
rights (Wigglesworth, supra at page 559; Guindon supra at
paragraph 64). As such, section 11 has been found to be
engaged by a speeding offence prosecuted by way of ticket
under provincial motor vehicles legislation (R. v. Richard,
[1996] 3 S.C.R. 525). By contrast, proceedings related to
an automatic roadside driving prohibition for impaired dri-
ving under provincial motor vehicle legislation are charac-
terized as administrative in nature, being concerned with
the regulation of drivers and licensing, and the mainte-
nance of highway safety (Goodwin v. British Columbia
(Superintendent of Motor Vehicles), [2015] 3 S.C.R. 250).

Professional and employment disciplinary proceedings
are generally not criminal in nature (Trimm v. Durham
Regional Police, [1987] 2 S.C.R. 582, Pearlman v. Man-
itoba Law Society Judicial Committee, [1991] 2 S.C.R.
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869). The same is true of prison disciplinary proceedings
(Shubley, supra).

Civil forfeiture proceedings have been found not to be
criminal in nature (Martineau, supra; Ontario (Attorney
General) v. Chatterjee, (2007), 282 D.L.R. (4th) 298 (Ont.
C.A.), appeal to the Supreme Court on other grounds dis-
missed, [2009] 1 S.C.R. 624). This finding has been made
as well in respect of the imposition of administrative mon-
etary penalties. The fact that an administrative monetary
penalty includes a due diligence defence or a mental ele-
ment that must be proved — even one referring to “culpa-
ble conduct” — does not make the proceeding criminal in
nature (Guindon, supra at paragraphs 71-72 and generally
at paragraphs 63-72; and see further below under the dis-
cussion of True Penal Consequences).

3. Charged with an offence – True penal

consequences

True penal consequences will arise from imprisonment or a
fine that by its magnitude would appear to be imposed for
the purpose of redressing the wrong done to society at large
rather than to the maintenance of internal discipline within
the limited sphere of activity (Wigglesworth, supra at page
561).

Imprisonment is always a true penal consequence. If a
provision includes a possibility of imprisonment, it will be
criminal and so engage section 11 regardless of whether
imprisonment is actually imposed (Wigglesworth, supra at
page 562; Guindon, supra at paragraph 76). Proceedings
in the military system of justice — trial by General Court
Martial under which imprisonment is a potential sanction
— engage section 11 under this test even if it had been
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found that the proceeding in question was not criminal in
nature (Généreux, supra).

Lower court jurisprudence indicates that where civil
contempt of court proceedings can lead to imprisonment,
section 11 of the Charter is engaged (Schitthelm v. Kele-
men, 2013 ABQB 42, paragraph 26; Potratz v. Potratz,
2015 BCSC 1608, paragraph 148). However, section 11
has no application in the first stage of contempt proceed-
ings brought pursuant to a statutory authority, as this stage
of the proceeding is merely to determine whether a case
ought to be stated to a court and does not amount to facing
a true penal consequence (McNaught v. Toronto Transit
Commission et al. (2005), 249 D.L.R. (4th) 334, paragraph
49 (Ont. C.A.), leave to appeal to S.C.C. refused, [2005]
S.C.C.A. No. 133).

On when a monetary sanction imposes a true penal con-
sequence, the Supreme Court has stated:

A monetary penalty may or may not be a true penal con-
sequence. It will be so when it is, in purpose or effect,
punitive. Whether this is the case is assessed by looking at
considerations such as the magnitude of the fine, to whom
it is paid, whether its magnitude is determined by regulatory
considerations rather than principles of criminal sentencing,
and whether stigma is associated with the penalty: see, e.g.,
Canada (Attorney General) v. United States Steel Corp.,
2011 FCA 176, 333 D.L.R. (4th) 1, at paragraphs 76-77.
[Guindon, supra at paragraph 76]

While the magnitude of a monetary sanction can be a factor
in determining whether there is a true penal consequence,
it is not determinative. If the amount is out of proportion
to the amount required to achieve regulatory purposes, this
is a consideration weighing in favour of a finding of a
true penal consequence. However, the imposition of even
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very large monetary penalties will not necessarily lead to a
finding that section 11 is engaged under this factor. Some-
times significant penalties are necessary in order to deter
non-compliance with an administrative scheme (Guindon,
supra at paragraph 77, citing Rowan v. Ontario Securities
Commission, 2012 ONCA 208, at paragraph 49).

Applying the above-noted considerations, courts have
not been receptive to arguments that administrative mon-
etary penalties impose true penal consequences (Guindon,
supra; United States Steel Corp., supra; Rowan, supra;
see also Lavallee v. Alberta Securities Commission, 2010
ABCA 48). This is true as well of civil forfeiture mech-
anisms (Martineau, supra; Chatterjee, supra). Even if the
amount of a monetary sanction has a deterrent purpose,
this will not make it punitive if the amount is not deter-
mined under general criminal sentencing principles and
no stigma comparable to criminal conviction results (Mar-
tineau, supra at paragraph 65; Guindon, supra at paragraph
76).

The imposition of driving prohibitions, vehicle
impoundment, and monetary penalties under provincial
automatic roadside prohibition measures for impaired dri-
ving were found not to constitute true penal consequences
(Goodwin, supra).

Deportation from Canada is not a true penal conse-
quence (Hurd v. Canada (Minister of Employment and
Immigration), [1989] 2 F.C. 594 (C.A.); Mahjoub (Re),
2013 FC 1097).

Professional and employment discipline, in the absence
of the potential for imprisonment, does not involve the
imposition of true penal consequences (Trimm, supra;
Pearlman, supra). Prison discipline also does not impose
true penal consequences, even where the sanctions may
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involve segregation and the forfeiture or suspension of sen-
tence remission (Shubley, supra).
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18.

Section 11(a): Right to be Informed

Without Unreasonable Delay of the

Specific Offence Charged

Provision

11. Any person charged with an offence has the right:
a. to be informed without unreasonable delay of the

specific offence;

Similar provisions

The requirement to provide notice of the specific offence
is largely codified by section 581 of the Criminal Code,
which sets out minimum requirements for sufficiency of an
information in the context of criminal proceedings.

Similar guarantees to that in paragraph 11(a) are found
in article 14(3)(a) of the International Covenant on Civil
and Political Rights and article 40(2)(b)(ii) of the Conven-
tion on the Rights of the Child, both of which are inter-
national human rights instruments that are binding on
Canada.

http://laws-lois.justice.gc.ca/eng/acts/C-46/index.html
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Purpose

Paragraph 11(a) provides two forms of constitutional pro-
tection to persons charged with an offence: (1) the right to
receive notice of the specific offence; and (2) the right to
be informed without unreasonable delay (R. v. Cisar, 2014
ONCA 151 at paragraphs 11-12).

Paragraph 11(a) ensures that a person charged with an
offence knows the exact charge that they face and will be
able to provide a full answer and defence. It also ensures
that an accused is able to challenge the authority of the
state to subject them to the criminal process (R. v.
Delaronde, [1996] R.J.Q. 591 (Qc. C.A.), aff’d [1997] 1
S.C.R. 213; Cisar, supra at paragraphs 11-12).

Analysis

1. Charged with an offence

See the discussion in the section 11.

2. Scope of protection

Paragraph 11(a) should be distinguished from para-
graph 10(a), which obliges authorities to inform detainees
of the reason for their detention. Paragraph 11(a) provides
a more specific right to a person to be informed of the exact
offence for which they stand charged.

In general, paragraph 11(a) provides fairly narrow pro-
tection, ensuring only that information about the specific
offence for which an accused stands charged is provided.
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Most of the attempts to argue for a more expansive inter-
pretation have failed (see R. v. Cancor Software Corp.
(1990), 74 O.R. (2d) 65 (Ont. C.A.), leave to appeal to
S.C.C. refused, 61 C.C.C. (3d) vi).

3. To be informed

The right to be informed under paragraph 11(a) only arises
once a person has been charged with an offence (R. v. Heit
(1984), 7 D.L.R. (4th) 656 (Sask. C.A.); Cancor Software,
supra).

Service of a summons, information notice or execution
of an arrest warrant will meet the notification requirement
in paragraph 11(a). However, the notification requirement
does not require a formal information process. Informal
methods such as communication by fax or telephone will
also suffice, so long as it is established that the information
was properly received (Delaronde, supra).

4. Without unreasonable delay

Courts analyze delay under paragraph 11(a) with reference
to the same factors as delay was assessed pre-R. v Jordan
under paragraph 11(b) (right to be tried within a reasonable
time), with the necessary adjustments. The factors to be
taken into account in determining whether the delay was
unreasonable are: (1) the length of the delay; (2) waiver of
time periods; (3) the reasons for the delay; and (4) preju-
dice to the accused (Delaronde, supra, also see R. v. Jor-
dan, 2016 SCC 27 for the new paragraph 11(b) frame-
work).

(i) Length of the delay: The calculation of time to deter-
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mine if a delay is unreasonable begins at the time the
charge is laid and ends at the time the person is informed
of the offence (R. v. Hill, 1993 ABCA 26 at paragraph 35;
Delaronde, supra).

Delay must be assessed according to the circumstances
of each case. The delay may be so short that it is manifest
that paragraph 11(a) was not infringed, or, conversely, it
may be manifest that paragraph 11(a) was infringed in
cases of egregious delay (Delaronde, supra).

Periods of 10 months (R. v. Desjarlais, 2014 SKPC 154
at paragraph 8), 20 months (Delaronde, supra) and 3 1/
2 years (F.J.H., supra) have been viewed as prima facie
unreasonable.

(ii) Waiver of time periods: Waiver of a period of time
in the calculation of delay could be found if an accused
were consciously to act so as to prevent authorities from
informing him or her of the offence. The waiver would
have to be “clear and unequivocal” and done with full
knowledge of the right one was waiving (Delaronde,
supra. See also Hill, supra.

(iii) Reasons for the delay: Regard must be had to
the reasons for which the information was not conveyed,
including an examination of the actions of the accused, the
actions of the Crown, and the availability of institutional
resources. The extent to which authorities exercised due
diligence to inform the accused is a relevant factor (Gill,
supra at paragraphs 197-211; Desjarlais, supra at para-
graph 13; Hill, supra).

(iv) Prejudice to the accused: Prejudice has been
described as the preponderant factor (Delaronde, supra).
Paragraph 11(a) protects the accused from prejudice to his
or her right to make full answer and defence, or right
to a fair trial (Cancor Software, supra; Delaronde, supra;
Cisar, supra at paragraph 16). Applying the Supreme
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Court of Canada’s decision in R. v. Godin, [2009] 2 SCR
3, the Ontario Court of Appeal has decided that the risk of
prejudice to fair trial rights may be inferred from lengthy
delay. An accused does not have to show actual prejudice
to his or her fair trial rights. However, inferred prejudice
may be rebutted, for example, in a case where credibility
is not at issue and the delay has not affected the accused’s
ability to cross-examine effectively (Cisar, supra at para-
graphs 24-27).

In addition, where an accused can demonstrate “eco-
nomic prejudice”, in that the delay caused him or her finan-
cial harm, a violation of paragraph 11(a) may also be pre-
sent. Accused persons have the right to be informed rapidly
of the charges against them so that they can make impor-
tant decisions relating to their family or professional life
(Delaronde, supra).

5. Of the specific offence

The right to be informed of the “specific offence” means
the right to be informed of ““the substance of the offence
and of the details of the circumstances surrounding the
commission of that offence”” (Delaronde, supra; see also
Cancor Software, supra). The provision of information
must substantially meet the requirements of subsection
581(3) of the Criminal Code (re: details for counts in an
indictment) (Delaronde, supra).

The Ontario Court of Appeal has held that once charges
have been laid, the Crown can lay additional related
charges at a later date without offending paragraph 11(a).
According to the Court:

[…] s. 11(a) does not require that an individual be charged
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with an offence within a reasonable time of the Crown’s hav-
ing knowledge of the offence. It merely requires that once a
charge is laid, the accused must be provided without unrea-
sonable delay with the information necessary to enable him
to proceed appropriately with his defence. (Cancor Software,
supra. See also Delaronde, supra; R. v. Van Wyk (1999), 43
W.C.B. (2d) 371 (Ont. S.C.J.) at paragraph 192, aff’d [2002]
O.J. No. 3144 (C.A.))

The Ontario Court of Appeal also decided that there was
“no merit” to an argument that sections 548 and 549 of
the Criminal Code violate paragraph 11(a). These provi-
sions permit a judge at a preliminary hearing to commit
an accused to trial for indictable offences not included in
the original indictment but arising from the same series of
events (Cancor Software, supra).
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19.

Section 11(b): Trial Within a Reasonable

Time

Provision

11. Any person charged with an offence has the right:
b. to be tried within a reasonable time;

Similar provisions

Other canadian legislation

The right to a fair trial is also protected under paragraph
2(e) of the Canadian Bill of Rights. Section 7 provides
some residual protection against state-caused delay in lim-
ited circumstances.

International human rights instruments

binding on Canada

Similar guarantees can be found in article 14(3)(c) of the
International Covenant on Civil and Political Rights.

http://canlii.ca/t/j05x#sec1
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx


Purpose

The primary purpose of paragraph 11(b) is to protect the
following rights of individual accused: (a) the right to secu-
rity of the person; (b) the right to liberty; and (c) the right
to a fair trial (R. v. Jordan, 2016 SCC 27, at paragraph 20).
The provision also serves secondary societal interests: (a)
the interest in protecting the right of an accused person to
humane and fair treatment (b) the interest in having laws
enforced, including through ensuring that those who break
the law are tried in a timely fashion. As the seriousness of
the offence increases so does the societal demand that the
accused be brought to trial (R. v. Morin, [1992] 1 S.C.R.
771, R. v. Askov, [1990] 2 S.C.R. 1199). Timely trials are
also important to maintaining overall public confidence in
the administration of justice (Jordan, supra at paragraph
25; Askov, supra at 1221).

Paragraph 11(b) recognizes the stigmatization, loss of
privacy, and stress and anxiety created by the cloud of
suspicion that accompanies criminal proceedings (Morin,
supra at 778; R. v. Godin, [2009] 2 S.C.R. 3, at paragraph
30). It also recognizes that the right to a fair trial is pro-
tected by attempting to ensure that proceedings take place
while evidence is available and fresh (Morin, supra), and
that delay can prejudice the ability of the defendant to
lead evidence, cross-examine witnesses or otherwise raise
a defence (Godin, supra at paragraph 30).
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Analysis

1. Charged with an offence

See the discussion under the general section 11 heading.

2. Any person

Corporations as well as individuals benefit from the pro-
tection of paragraph 11(b) (R. v. CIP Inc., [1992] 1 S.C.R.
843).

3. Application

Paragraph 11(b) is concerned with the period between the
laying of the charge and the conclusion of the trial (Morin,
supra) (see introductory section under section 11 for the
meaning of “charged”). Thus, paragraph 11(b) does not
apply to pre-charge delay (R. v. Kalanj, [1989] 1 S.C.R.
1594) and the time period only begins to run from the
moment the accused is charged (Carter v. The Queen,
[1986] 1 S.C.R. 981). Paragraph 11(b) also does not apply
to appellate delay (R. v. Potvin, [1993] 2 S.C.R. 880) or to
disciplinary-type proceedings concerned with regulating a
profession or occupation in the public interest (Peet v. Law
Society of Saskatchewan, 2014 SKCA 109). Relief from
excessive delay during pre-charge and appeal periods may
be available under other Charter provisions, such as section
7 (Kalanj, supra; Potvin, supra). However, there is appel-
late jurisprudence indicating that, where a charge is laid
and withdrawn and a new charge is laid, there are circum-
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stances under which the time period under paragraph 11(b)
will begin to run from the date of the initial laying of the
charge (R. v. Milani, 2014 ONCA 536, at paragraph 48; R.
v. Scott, 2015 SKCA 144).

Paragraph 11(b) protection includes the right to be sen-
tenced within a reasonable time (R. v. MacDougall [1998]
3 S.C.R. 45; R. v. Gallant, [1998] 3 S.C.R. 80). It is impor-
tant to note, however, that in setting out the new analytical
framework for assessing whether delay is unreasonable,
and therefore an infringement of paragraph 11(b), the
majority in R. v. Jordan, 2016 SCC 27specifically refrained
from commenting about how the presumptive ceiling
should apply to paragraph 11(b) applications brought after
a conviction is entered (Jordan, supra at paragraph 49,
footnote 2; see also R. v. Warring, 2017 ABCA 128, at
paragraph 10 for discussion of paragraph 11(b) and sen-
tencing proceedings).

4. Paragraph 11(b) analysis prior to R. v. Jordan

In R. v. Jordan, supra, the Supreme Court of Canada intro-
duced a new analytical framework for determining whether
an accused was tried within a reasonable time, as required
by paragraph 11(b).

Prior to this judgment, the analysis (outlined most fully
in Morin, supra) required a case-by-case approach. Judges
were required to assess whether delay had been unrea-
sonable, and therefore a violation of paragraph 11(b), by
looking at the length of the delay, less any periods that
have been waived by the accused, and then by taking into
account the reasons for the delay, the prejudice to the
accused, and the interests that paragraph 11(b) protects
(Godin, supra at paragraph 18).
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The reasons for the delay were assessed by breaking
the delay down into delay attributable to: (i) inherent time
requirements of the case; (ii) actions of the accused; (iii)
actions of the Crown; (iv) limitations of institutional
resources (systemic delay); (v) other reasons (Morin,
supra). This was not a mathematical application, but a
judicial determination. The purpose of the analysis was to
provide a framework for the balancing exercise (Morin,
supra). According to the Supreme Court, ““[t]he general
approach … is not by the application of a mathematical
or administrative formula but rather by a judicial determi-
nation balancing the interests which [paragraph 11(b)] is
designed to protect against factors which either inevitably
lead to delay or are otherwise the cause of delay.”” (Morin,
supra at 787, cited in Godin, supra at paragraph 18). Dif-
ferent degrees of weight were attached to the delay depend-
ing upon to whom or to what it was attributed (R. v.
Ghavami, 2010 BCCA 126 at paragraph 52-53).

The majority in Jordan, supra (strongly opposed by the
minority) determined that a new framework was necessary
after finding that the Morin framework suffered from a
number of doctrinal shortcomings that had made it too
unpredictable, confusing, and complex for courts to apply
(Jordan, supra at paragraphs 32-38). In addition, it failed to
address the culture of complacency towards delay that has
emerged in the criminal justice system due to a number of
factors, including inefficient practices, inadequate institu-
tional resources, and the increased complexity of pre-trial
and trial processes since Morin (at paragraph 41).

Unofficial Charterpedia 291



5. Test for infringement as set out in R. v.
Jordan

[Note to the reader: Given the significant departure from
the previous paragraph 11(b) jurisprudence, many aspects
of the new Jordan framework will continue to develop as
courts engage with it, particularly for cases that are sub-
ject to the transitional qualifications. This document does
not purport to comprehensively address each outstanding
issue.]

The new framework for assessing whether delay is
unreasonable set out in Jordan, supra established numer-
ical ceilings beyond which delay is presumptively unrea-
sonable: 18 months for cases going to trial in provincial
court and 30 months for cases going to trial in superior
court or cases going to trial in provincial court after a pre-
liminary inquiry (Jordan, supra at paragraph 49).

If the total delay from the charge to the actual or antic-
ipated end of trial (minus defence delay) exceeds the ceil-
ing, then the delay is presumptively unreasonable (Jordan,
supra at paragraph 47). To rebut this presumption, the
Crown must establish the presence of exceptional circum-
stances. If the delay cannot be attributed to an exceptional
circumstance, it is unreasonable and a stay will follow
(Jordan, supra at paragraphs 76, 80).

If the total delay from the charge to the actual or antici-
pated end of trial (minus defence delay or a period of delay
attributable to exceptional circumstances) falls below the
presumptive ceiling, then the onus is on the accused to
show that the delay is unreasonable. To do so, the accused
must establish that (1) it took meaningful steps that demon-
strate a sustained effort to expedite the proceedings, and
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(2) the case took markedly longer than it reasonably should
have (Jordan, supra at paragraph 48)

(i) Calculating whether delay falls above or below the presumptive

ceiling

The total delay is calculated from the date of the charge to
the actual or anticipated end of trial (Jordan, supra at para-
graph 60). Once that is determined, delay attributable to the
accused is subtracted (Jordan, supra at paragraph 60).

Delay attributable to the accused is either:

1. Delay that is implicitly or explicitly waived by
the accused. For the waiver to be valid, it must be
clear and unequivocal, and the accused must have
full knowledge of his or her rights and the effect of
the waiver on those rights (Jordan, supra at para-
graph 61). Pre-Jordan jurisprudence indicates that
silence by the accused in response to passing remarks
about delay by the Crown should not be taken as a
waiver (R. v. Smith, [1989] 2 S.C.R. 1120 at 1136; R.
v. Williamson (2000), 144 C.C.C. (3d) 540 at para-
graph 18 (Ont. C.A.), leave to appeal to S.C.C.
refused 147 C.C.C. (3d) vi). However, where the
accused agrees to a future trial date at a pre-trial con-
ference and does not raise the issue of a s.11(b) chal-
lenge with the judge, this will constitute a waiver (R.
v. Sapara, [2001] 227 A.R. 357 [dw:277 AR 357]
(ABCA), leave to appeal to S.C.C. refused 293 A.R.
291n; Warring, supra at paragraph 17).OR

2. Delay that is caused solely by the conduct of the
defence. This includes situations where the accused’s
acts either (a) directly caused the delay, such as
defence counsel not being ready to proceed to trial,
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but the court and Crown are ready to do so (Jordan,
supra at paragraph 64) or (b) are shown to be a delib-
erate and calculated tactic aimed at causing delay.
Pre-Jordan jurisprudence indicates that delay occa-
sioned by defence counsel’s unavailability for the
first and earliest court date should not be treated as a
defence waiver, with the Supreme Court noting that
“s. 11(b) [does not] require defence counsel to hold
themselves in a state of perpetual availability”
(Godin, supra at paragraph 23). However, at least one
court post-Jordan has held counsel to a stricter stan-
dard (see, for example, R. v. Coulter, 2016 ONCA
704 at paragraph 73).

Jordan specified that defence actions that are legitimately
taken to respond to the charges do not constitute defence
delay (Jordan, supra at paragraphs 65; Godin, supra at
paragraph 11; Morin, supra at 793-794).

Pre-Jordan jurisprudence recognized that while there is
a heavy onus on the Crown to provide timely disclosure (R.
v. Collins (M.E.), [1995] 2 S.C.R. 1104), defence counsel
bears some responsibility to exercise due diligence in seek-
ing it (R. v. Sanghera, 2014 BCCA 249, at paragraph 118;
D.M.S. v. R., 2016 NBCA 71, at paragraph 27).

The delay resulting from time requested by the accused
to retain counsel had previously been found to be attribut-
able to the accused (R. v. Conway, [1989] 1 S.C.R. 1659).
However, where delay resulted from an accused submitting
a Legal Aid application and subsequently re-submitting it
after seeking a Rowbotham order, one court post-Jordan
concluded that this was properly attributable to institu-
tional delay (D.M.S. v. R, 2016 NBCA 71, at paragraph 24).
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(ii) Where presumptive ceiling is exceeded

Where the total delay (minus defence delay) exceeds the
presumptive ceiling, it is presumptively unreasonable.
However, the Crown may rebut this presumption by show-
ing that the delay is reasonable due to exceptional circum-
stances (Jordan, supra at paragraph 68).

Exceptional circumstances are defined as those that lie
outside the Crown’s control in the sense that they are: (a)
reasonably unforeseen or reasonably unavoidable, and (b)
such that Crown counsel cannot reasonably remedy the
delays emanating from those circumstances once they arise
(Jordan, supra at paragraph 69).

While the determination of whether circumstances are
“exceptional” will ultimately depend on the trial judge’s
good sense and experience, they will generally fall under
one of two categories:

1. Discrete events. These could include not only
medical and family emergencies (MacDougall,
supra; Coulter, supra at paragraphs 81-82) but also
unforeseeable or unavoidable developments that may
cause the case to go awry, such as a complainant
unexpectedly recanting while testifying. This cate-
gory also includes circumstances where the trial goes
longer than reasonably expected despite good faith
efforts to establish realistic time estimates. This latter
example requires judges to be alive to the practical
realities of trials in determining whether this time
should be subtracted from the total period of delay
(Jordan, supra at paragraphs 72-75).

2. Particularly complex cases. This category is
intended to account for particularly complex cases
where the nature of the evidence or issues require an
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inordinate amount of trial or preparation time, such
that the delay is justified (Jordan, supra at paragraph
77). This could include cases involving novel or
complicated legal issues, involving multiple co-
accused (e.g. R. v. Vassell, 2016 SCC 26, at para-
graph 6; R. v. Singh, 2016 BCCA 427 at paragraphs
87, 89), or a large number of witnesses (Jordan,
supra at paragraph 77). Prior to Jordan, cases that
were recognized as being particularly complex
included multi-count drug indictments with numer-
ous Charter challenges (R. v. Fehr [2004], 1 W.C.B.
(2d) 305 at paragraph 65 (B.C.C.A.)); dangerous
offender and long-term offender applications (R. v.
Vincent (2003), 114 C.R.R. (2d) 163 (Ont. S.C.J.));
and extradition proceedings, where it is necessary to
bring an accused person to Canada (R. v. MacIntosh,
2011 NSCA 111 at paragraphs 69, 106, upheld 2013
SCC 23).

Under either category, the Crown has the onus of showing
that it took reasonable steps to avoid and address problems
before the delay exceeded the ceiling, even if these mea-
sures were ultimately unsuccessful. It is not enough to sim-
ply point to a past difficulty or blame chronic institutional
delay. In complex cases, this includes whether the Crown
developed and followed a concrete plan to minimize the
delay occasioned by such complexity (Jordan, supra at
paragraphs 70, 79; R. v. Auclair, 2014 SCC 6, at paragraph
2).

Where the Crown chooses to prosecute two or more
accused jointly, it must remain vigilant that its decision to
proceed jointly does not compromise the paragraph 11(b)
rights of an individual accused (Vassell, supra at paragraph
5). In some situations, the Crown may have to sever the
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proceedings to vindicate the paragraph 11(b) rights of one
the accused (Vassell, supra at paragraph 10; R. v. Man-
asseri, 2016 ONCA 703 at paragraph 323, discussed in the
context of a case subject to the transitional qualifications
set out in Jordan).

If the delay cannot be attributed to an exceptional cir-
cumstance, it is unreasonable and a stay will follow (Jor-
dan, supra at paragraphs 76, 80).

(iii) Where the ceiling has not yet been met

Where the presumptive ceiling has not yet been met, a
court may nevertheless find that the delay in a particular
case was unreasonable. In such cases, the onus is on the
accused to do so by establishing two things:

1. It took meaningful steps that demonstrate a sus-
tained effort to expedite the proceedings, taking
into consideration what the accused could have done
and what it actually did to get the case heard as
quickly as possible. To meet this criterion, the
accused must demonstrate that it made more than
token efforts to expedite the process. This could
include attempting to set the earliest possible hearing
dates, being cooperative with and responsive to the
Crown and the court, and putting the Crown on
timely notice when delay was becoming a problem.
In making this determination, trial judges should not
assess whether each of the accused’s decisions were
made perfectly, but whether it acted reasonably (Jor-
dan, supra at paragraphs 84-85).AND

2. The case took markedly longer than it reason-
ably should have. This type of assessment will
require a judge to consider a variety of factors,
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including the complexity of the case, whether the
Crown took reasonable steps to expedite the proceed-
ings, and local considerations, such as how long a
case of that nature typically takes to get to trial in
light of the relevant local and systemic circum-
stances. This assessment is not based on precise cal-
culations or a focus on minutiae, but rather through a
bird’s eye view of the case (Jordan, supra at para-
graphs 87-90).

Where the accused cannot establish these two criteria, the
paragraph 11(b) application must fail (Jordan, supra at
paragraph 82).

(iv) For cases already in the system

The majority in Jordan held that the new framework
applies to cases already in the system on the date of the
decision (July 8, 2016) (Jordan, supra at paragraph 95; R.
v. Williamson, 2016 SCC 28). However, these cases are
subject to two transitional qualifications that enable courts
to exercise some discretion to allow a matter to proceed
where the ceiling has already been exceeded or to stay a
matter for delay where the ceiling has not yet been reached
(Jordan, supra at paragraph 95).

In determining whether the delay is unreasonable in
these transitional cases, trial judges are required to apply
the new framework flexibly and contextually, with a view
to the parties’ reliance on the previous state of the law (Jor-
dan, supra at paragraph 94).

In cases where the delay falls above the ceiling, the
transitional exceptional circumstance will apply when the
Crown satisfies the court that the time the case has taken
is justified based on the previous legal framework, upon
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which the parties reasonably relied (Williamson, supra, at
paragraph 24; Béliveau v. R., 2016 QCCA 1549). This
requires a contextual assessment, sensitive to the manner
in which the previous framework was applied, and the fact
that the parties’ behaviour cannot be judged strictly against
a standard of which they had no notice.

While certain factors are no longer explicitly considered
in the new Jordan framework, for cases already in the sys-
tem, considerations of prejudice and the seriousness of the
offence can inform whether the parties’ reliance on the pre-
vious state of the law was reasonable (Jordan, supra at
paragraph 96; Williamson, supra at paragraph 30; Dupuis c.
R., 2016 QCCA 1930, at paragraph 32; Béliveau c. R., 2016
QCCA 1549 at paragraphs 129-131; see also Williamson,
supra at paragraphs 33-37 for a discussion of the diffi-
culties that stem from considering the seriousness of the
offence as an analytical factor). In addition, trial judges
should take into account the high level of tolerance for
institutional delays that persist in their particular jurisdic-
tions (Jordan, supra at paragraphs 97, 100-102). Institu-
tional delay begins to run when the parties are ready for
trial but the system cannot accommodate them (Morin,
supra).

Where delay falls below the ceiling, the trial judge will
not require the accused to demonstrate that it took initiative
to expedite matters, as this was not required under the
Morin framework. The two criteria — accused’s initiative
and whether the time the case has taken markedly exceeds
what was reasonably required — must also be applied con-
textually, sensitive to the parties’ reliance on the previ-
ous state of the law (Jordan, supra at paragraph 99). For
these cases, although the accused will not be required to
demonstrate that it took initiative to expedite any such ini-
tiative would assist the accused to show that the delay
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markedly exceeded what was reasonably required (Jordan,
supra at paragraph 99). Institutional delay that was reason-
ably acceptable in the relevant jurisdiction under the pre-
vious framework will also be considered as a component
of the reasonable time requirements (Jordan, supra at para-
graph 100).

In setting out these transitional qualifications, the
Supreme Court noted that, as a general rule, its judgment
should not automatically transform what would previously
have been considered a reasonable delay into an unreason-
able one, acknowledging that change takes time (Jordan,
supra at paragraph 102). Rather, these measures consti-
tute an attempt to find a balance between granting stays of
proceedings en masse simply because problems with insti-
tutional delay currently exist, and holding the paragraph
11(b) rights of accused persons in abeyance while the sys-
tem works to respond to this new framework.

6. Procedure and remedy

(i) Procedure

An inquiry into unreasonable delay is triggered by an appli-
cation under subsection 24(1) of the Charter (Morin,
supra). The application should normally be made to the
trial court, although a court of superior jurisdiction may
entertain an application (R. v. Smith, supra). For example,
this would be appropriate were the trial court itself is impli-
cated in the delay (R. v. Rahey, [1987] 1 S.C.R. 588).
Where the delay is above the ceiling, a full paragraph 11(b)
analysis will only be triggered where the Crown seeks to
rely on exceptional circumstances.” (Jordan, supra at para-
graph 111).
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An application may be brought prior to or at trial. A
violation of this right generally cannot be first raised on
appeal (R. v. Mason, 2003 NSCA 139, at paragraph 12; R.
v. Rabba (1991) 3 OR (3d) 238 (Ont CA) (Arbour J.A., as
she then was)).

(ii) Remedy

A stay of proceedings is the minimum remedy for a breach
of this right because the court has lost jurisdiction to pro-
ceed (Rahey, supra; see also Jordan, supra at paragraphs
76 and 114). Excessive delay that does not reach constitu-
tional limits can be a factor in mitigation of sentence (R. v.
Bosley, [1992] O.J. No. 2656 (Ont. C.A.)).
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20.

Section 11(c): Protection Against

Testimonial Compulsion

Provision

11. Any person charged with an offence has the right:
c. not to be compelled to be a witness in proceed-

ings against that person in respect of the offence;

Similar provisions

Other Canadian legislation

The section should be read in conjunction with section 13,
which protects against the admission of self-incriminatory
evidence in a subsequent proceeding. Additionally, sec-
tion 7 provides a residual protection against improperly
compelled testimony. This paragraph is also similar to
paragraph 2(d) of the Canadian Bill of Rights.

http://canlii.ca/t/j05x#sec2


International human rights instruments

binding on Canada

This paragraph is similar to article 14(3)(g) of the Interna-
tional Covenant on Civil and Political Rights.

Purpose

Paragraph 11(c) recognizes the importance of individual
autonomy and the right not to be forced to be a witness
against oneself. Every person has the right to remain silent,
and in the criminal process, it is a basic tenet of justice that
the Crown must establish a “case to meet” before there can
be any expectation that the accused should respond (R. v.
P.(M.B.), [1994] 1 S.C.R. 555).

Analysis

1. Charged with an offence

See discussion under the general section 11 heading.

2. Scope of protection

Three conditions must be met for a person charged with an
offence to benefit from the protection against self-incrim-
ination under this provision: (1) the person must be com-
pelled to be a witness (2) in proceedings against that person
(3) in respect of the offence (Martineau v. MNR, [2004] 3
S.C.R. 737 at paragraph 68).
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3. Any person

A corporation cannot be said to be a witness and as such,
it does not benefit from the protection of paragraph 11(c)
(Amway Corporation v. Canada, [1989] 1 S.C.R. 21).

4. Compelled to be a witness

Paragraph 11(c) protects the accused from oral or testi-
monial compulsion (Amway Corporation, supra at 40). It
does not have any application to physical or bodily proof
like compulsion to produce documents or other forms of
self-incriminatory evidence. Thus, compelling an accused
to give fingerprints (R. v. Beare, [1988] 2 S.C.R. 387)
or breathalyzer evidence (R. v. Gaff, [1984] S.J. No. 630
(Sask. C.A.), leave to appeal to S.C.C. refused (1986),
15 C.C.C. (3d) 126) does not engage this section. More-
over, the introduction into evidence of the accused’s private
journals does not engage paragraph 11(c) (R. v. Anderson,
[2002] O.J. No. 443 (Ont. C.A.)).

Thus, paragraph 11(c) ensures that an accused is free to
choose to testify or not, because his or her silence cannot be
used as evidence of guilt (R. v. Noble, [1997] 1 S.C.R. 874;
R. v. Prokofiew, [2012] 2 S.C.R. 639).In cases where there
is a realistic concern that the jury may hold an accused’s
silence against him or her, such as where a cut-throat
defence has been advanced by a co-accused testifying and
pointing the blame at an accused who remains silent, a
corrective instruction affirming and explaining the right to
silence may be required (Prokofiew, supra at paragraph 3).
However, while silence is neither inculpatory, nor exculpa-
tory, if the trier of fact reaches a belief in guilt beyond a
reasonable doubt, silence may be treated as confirmatory
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of guilt (Noble, supra). It is also permissible for counsel
whose client has testified to refer to this fact to suggest that
it indicates the client is innocent and has “nothing to hide”
(Prokofiew, supra at paragraphs 5, 99).

The existence of a mere tactical pressure on an accused
to participate in a trial does not offend the principle against
self-incrimination (R. v. Darrach, [2000] 2 S.C.R. 443 at
paragraph 50; R. v. Wood, 2001 NSCA 38). While the
admission into evidence of physical or other non-testimo-
nial evidence might make the Crown’s case stronger, this
does not create a legal compulsion to testify. If the accused
chooses to testify, he or she does so on a tactical basis; the
testimony is not a legal obligation (R. v. Anderson, supra).

The term “witness” limits the protection to judicial pro-
ceedings. Paragraph 11(c) provides no protection against
pre-trial questioning by police (Thomson Newspapers Ltd.
v. Canada (Director of Investigation and Research,
Restrictive Trade Practices Commission), [1990] 1 S.C.R.
425).

5. Proceedings against that person in respect

of the offence

Paragraph 11(c) solely protects against an accused being
compelled to enter a witness-box to testify against him or
herself in a proceeding where that person is charged with
a criminal, quasi-criminal or regulatory offence attracting
criminal liability or punitive sanctions (R. v. Wigglesworth,
[1987] 2 S.C.R. 541 at paragraph 16, on section 11 rights
generally). Additional protection against self-incrimination
is provided by sections 7 and 13.

Paragraph 11(c) does not prevent a person who has been
charged from being compelled to provide testimony at pro-
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ceedings that are not “in respect of the offence”. Where
a person is involved in civil proceedings (or a coroner’s
inquest: Michaud v. New Brunswick (Minister of Justice)
(1982), 3 C.C.C. (3d) 325 at paragraph 6 (N.B.Q.B.)) aris-
ing out of the same facts as the criminal proceeding, the
section does not prevent the compellability of the witness
at the civil hearing or on discovery (Seaway Trust Co. v.
Markle, [1991] O.J. No. 205 (Ont.Ct.J.G.D); Belanger. v.
Caughell (1995), 22 O.R. (3d) 741 (Ont. Ct. J.G.D.); Tardif
v. Halifax Shipyard, 2002 NSCA 27). Where, however, the
court is satisfied that answers to questions asked on discov-
ery would point to derivative evidence and assist the pros-
ecution, it may give appropriate directions (Saccomanno v.
Swanson (1987), 49 Alta. L.R. (2d) 327 (A.B.C.A.)).

Similarly, paragraph 11(c) does not prevent a person
who has been charged with an offence from being called
at the preliminary inquiry or trial of another accused sepa-
rately charged with the same offence (R. v. Mazur (1986),
27 C.C.C. (3d) 359 (B.C.C.A.), leave to appeal to SCC
refused, [1986] 1 S.C.R. xi; R. v. Altseimer (1982), 38 O.R.
(2d) 783 (Ont. C.A.)). Where, however, the Crown pro-
ceeds with both matters jointly, the Crown waives the right
to call one accused against the other (R. v. Clunas, [1992] 1
S.C.R. 595), as paragraph 11(c) is engaged.

Where Parliament has required a person to bring an
action to challenge a government decision that amounts to
being “charged with an offence” within the meaning of sec-
tion 11, such a proceeding is still “in respect of the offence”
even if the person is technically a plaintiff/applicant and
not an “accused” (Martineau, supra at paragraphs 80-86).
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21.

Section 11(d): Presumption of

Innocence

Provision

11. Any person charged with an offence has the right:
d. to be presumed innocent until proven guilty

according to law in a fair and public hearing by an
independent and impartial tribunal;

Similar provisions

Other Canadian legislation

The presumption of innocence is also protected by section
7 and paragraph 11(e) of the Charter. (In addition, section 7
serves to protect analogous fair trial rights.) In certain cir-
cumstances in which both section 7 and paragraph 11(d)
violations are claimed, a finding that one provision has
been infringed will necessarily entail a finding that the
other has been infringed as well (R. v. Rose, [1998] 3
S.C.R. 262). Paragraph 11(d) is also frequently considered
in conjunction with the open court principle, which is pro-
tected under paragraph 2(b) (R. v. Mentuck, [2001] 3 S.C.R.
442). A similar provision is also found in paragraph 2(f) of
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the Canadian Bill of Rights. The Preamble of the Constitu-
tion Act, 1867 references judicial independence, an aspect
of 11(d) (note that such protection under the Constitution is
not greater than what is found in this paragraph (Therrien
(Re), [2001] 2 S.C.R. 3).

International human rights instruments

binding on Canada

Provisions similar to paragraph 11(d) are found in subarti-
cles 14(1) and 14(2) of the International Covenant on Civil
and Political Rights.

Purpose

Paragraph 11(d) helps to ensure that only those who are
guilty are ultimately condemned by the criminal justice
system. Paragraph 11(d) protects the innocent in two ways.
First, paragraph 11(d) guarantees the right of any person
charged with an offence to be presumed innocent until
proven guilty beyond a reasonable doubt. Second, para-
graph 11(d) guarantees that the process whereby the guilt
of any accused will be proved, will be fair. An essential
component of a fair process is that the trier of fact —
whether judge or jury — be independent and impartial.
(Dubois v. The Queen, [1985] 2 S.C.R. 350 at 357, R. v.
Oakes, [1986] 1 S.C.R. 103 at paragraph 32).
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Analysis

1. Charged with an offence

See the discussion under the general section 11 head-
ing. This provision only applies to courts and tribunals
that determine the guilt of persons charged with criminal
offences (Reference re Remuneration of Judges of the
Provincial Court, [1997] 3 S.C.R. 3 at paragraph 84; Ell v.
Alberta, [2003] 1 S.C.R. 857 at paragraph 18, Re Applica-
tion Under section 83.28 of the Criminal Code, [2004] 2
S.C.R. 248 [Re section 83.28 of the Criminal Code]).

2. The presumption of innocence

The presumption of innocence entails two essential ele-
ments, namely (1) that an accused must be proven guilty
beyond a reasonable doubt, and (2) that the Crown bears
the burden of establishing such guilt (R. v. Oakes, supra).

Reverse onus: The general rule is that a provision that
imposes on the accused the burden to disprove on “a bal-
ance of probabilities” (i.e., the persuasive burden) any fac-
tor affecting verdict violates the presumption of innocence.
The imposition of a “persuasive burden” is usually indi-
cated by the words “to prove” or “to establish”. Such a
requirement limits paragraph 11(d) because it makes it pos-
sible for an accused who fails to discharge her burden to
be convicted despite the existence of a reasonable doubt
as to guilt (Oakes, supra; R. v. Whyte, [1988] 2 S.C.R. 3;
R. v. Keegstra, [1990] 3 S.C.R. 697; R. v. Fisher, 17 OR
(3d) 295 (Ont. C.A.), leave to appeal SCC refused, [1994]
S.C.C.A. No. 176). Whether “any factor affecting verdict”
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is an essential element of the offence, a collateral factor,
an excuse, or a defence, does not mitigate the deleterious
effect that the imposition of a reverse onus has on the pre-
sumption of innocence (Whyte, supra; Keegstra, supra; R.
v. Chaulk, [1990] 3 S.C.R. 1303).

Where criminal liability is imposed for failure to possess
a registration certificate, licence, etc. (e.g., the offence of
possession of a firearm without a registration certificate),
and the accused must establish that he actually holds the
requisite licence, paragraph 11(d) is not limited. This is
because the existence or non-existence of the document is
determinative of the issue of guilt. In these narrow circum-
stances, paragraph 11(d) is not limited because the exis-
tence of a licence should always satisfy both standards
of proof, i.e., if the accused demonstrates that the license
exists, then he will have met his burden on a balance of
probabilities. If the license does not exist, then the Crown
will have discharged its burden beyond a reasonable doubt
(R. v. Schwartz, [1988] 2 S.C.R. 443, Chaulk, supra).

Presumed facts: Where a judge is required from the
Crown’s proof of a fact to presume another fact, and the
presumed fact does not flow inexorably from the proved
fact, paragraph 11(d) is limited. This is because the Crown
is relieved of its burden of proving each element of the
offence beyond a reasonable doubt (R. v. Downey, [1992] 2
S.C.R. 10, R. v. Audet, [1996] 2 S.C.R. 171) and, as a result,
an accused can be convicted even though the trier of fact
has a reasonable doubt (R. v. Vaillancourt, [1987] 2 S.C.R.
636 at 654-56; Downey, supra at 21; R. v. St-Onge Lam-
oureux, [2012] 3 S.C.R. 187 at paragraph 24). Note: Spe-
cial considerations under section 1 of the Charter in respect
of such presumptions are discussed below.

Defences: The rule that an accused must raise sufficient
evidence of a defence (i.e., meet the evidential burden) in
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order to justify presentation of that defence to a jury does
not infringe paragraph 11(d). The burden of proving all the
elements of the offence beyond a reasonable doubt remains
with the Crown. (R. v. Osolin, [1993] 4 S.C.R. 595, with
respect to the “air of reality” test).

In Chaulk, supra, the Court held that the reverse onus
imposed on the accused in relation to the presumption of
sanity infringed paragraph 11(d) but was justified under
section 1. Chaulk was reconsidered in R. v. Ejigu, 2016
BCSC 1487 where the Court found that the reverse onus
infringed paragraph 11(d), as well as sections 7 and 15, but
concluded that those limitations were justified under sec-
tion 1.

Limiting the accused’s ability to put forward an intoxi-
cation defence that could raise a reasonable doubt regard-
ing whether the accused had the necessary mens rea limits
paragraph 11(d) (R. v. Daviault, [1994] 3 S.C.R. 63, R. v.
Robinson, [1996] 1 S.C.R. 683).

Justifying further Crown disclosure: Requiring the
accused to establish a basis for a disclosure request where
the Crown disputes the existence of the item requested,
does not limit paragraph 11(d) (R. v. Chaplin, [1995] 1
S.C.R. 727).

Adverse inference from silence of the accused: Para-
graph 11(d) is unjustifiably limited where a judge draws an
adverse inference from the failure of an accused to testify,
because the Crown is thereby relieved of part of its bur-
den to prove guilt beyond a reasonable doubt (R. v. Noble,
[1997] 1 S.C.R. 874).

Regulatory offences: In a regulatory context, strict lia-
bility offences are frequently employed. A strict liability
provision is one in which the accused is presumed to be
negligent upon proof by the Crown that they committed the
prohibited act. The Crown need not demonstrate any mens
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rea on the part of the accused with respect to the prohib-
ited act. However, the accused can avoid liability by prov-
ing, on a balance of probabilities, that they exercised all
due diligence in trying to prevent the commission of the
prohibited act. Where imprisonment is available as a sanc-
tion for breach of a regulatory offence, the analysis under
paragraph 11(d) is identical to that applied in relation to
criminal offences, i.e., the imposition of a persuasive bur-
den on an accused in respect of any factor affecting verdict
limits paragraph 11(d)) (R. v. Wholesale Travel Group Inc.,
[1991] 3 S.C.R. 154, R. v., Martin, [1992] 1 S.C.R. 838, R.
v. Ellis-Don Ltd., [1992] 1 S.C.R. 840). Note: Special con-
siderations under section 1 of the Charter in respect of strict
liability offences are discussed below.

3. Fair and public hearing

Public hearing: Paragraph 11(d) guarantees an open court
room and the right to have the media access the courtroom
to report on the proceedings. The right to a fair trial is
meant to allow public scrutiny of the trial process as (1)
this ensures that the judicial system conducts fair trials, not
mere show trials in which conviction is a foregone con-
clusion and (2) it can vindicate an accused person who
is acquitted, particularly when the acquittal is surprising
or shocking to the public (Mentuck, supra at paragraphs
53-54; Dagenais v. Canadian Broadcasting Corp., [1994]
3 S.C.R. 835 at 883). The right to a public hearing is also
protected by paragraph 2(b), which protects the open court
principle. For a discussion of the open court principle as it
relates to publication bans or closed court proceedings see
the entry on paragraph 2(b).

Waiving the right to a fair trial: In a regulatory con-
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text, where there are sufficient procedural safeguards and
no risk of imprisonment, an accused’s failure to pay a fine
and appear at the time and place stipulated on the ticket can
be taken as a waiver of the right to be presumed innocent
and the right to a hearing, and so allow their lawful convic-
tion in absentia (R. v. Richard, [1996] 3 S.C.R. 525).

(i) Procedural considerations

Pre-charge delay: Where pre-information or pre-indict-
ment delay causes significant prejudice to an accused’s
right to a fair trial, and the delay was caused by the police
or the Crown for no good reason, paragraph 11(d) may be
available to provide relief (Carter v. The Queen, [1986] 1
S.C.R. 981).

Reopening the Crown’s case: Where the accused has
already begun to answer the Crown’s case, in order to
respect an accused’s right to a fair trial the trial judge
has but a narrow discretion to allow an application by the
Crown to reopen its case. This discretion should only be
exercised where (1) the conduct of the accused directly or
indirectly contributed to the Crown’s failure to adduce the
evidence before the close of its case, (2) the Crown’s omis-
sion or mistake relates to a non-controversial issue that was
purely formal or technical and had nothing to do with the
substance of the case or, potentially, (3) in closely anal-
ogous situations the Crown should only be permitted to
reopen its case where no prejudice to the accused can be
demonstrated (R. v. G.(S.G.), [1997] 2 S.C.R. 716 at para-
graphs 33-35).

Limits on cross-examination: The right to cross-exam-
ine is protected by paragraph 11(d) (Osolin, supra; R. v.
Lyttle, [2004] 1 S.C.R. 193, R. v. N.S., [2012] 3 S.C.R.
726). Unwarranted constraints on cross-examination may
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undermine the fairness of the trial (Lyttle, supra at para-
graph 2; N.S., supra at paragraph 24). Being able to see a
witness’s face is important to enable effective cross-exam-
ination and assessment of the credibility of a witness and
will not be set aside absent compelling evidence (N.S.,
supra at paragraphs 24-27). Whether the ability to observe
a witness’s face impacts trial fairness in any particular case
will depend on the evidence that the witness is to provide.
Where evidence is uncontested, credibility assessment and
cross-examination are not in issue, so the accused’s right to
a fair trial would not be impinged (N.S., supra at paragraph
28).

The trial judge must balance the rights of the accused
to receive a fair trial with the need to prevent unethical
cross-examination. Counsel may put questions to witnesses
in cross-examination regarding matters that need not be
proved independently, provided that counsel has a good
faith basis for putting the question (Lyttle, supra).

Tactical pressure: There is a difference between the
imposition of a burden of proof with regard to an offence,
and the tactical need to respond when the Crown estab-
lishes a prima facie case. Where there is neither a legal
obligation nor an evidentiary burden on the accused, the
mere tactical pressure on the accused to participate in the
trial to respond to that case does not offend the principle
against self-incrimination or the right to a fair trial (R. v.
Darrach, [2000] 2 S.C.R. 443 at paragraph 50).

(ii) Evidential considerations

Restrictions placed on the Crown’s ability to lead evidence
of an accused’s prior criminal convictions (by section 12 of
the Canada Evidence Act), combined with the trial judge’s
discretion to exclude prejudicial evidence of prior convic-
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tions in appropriate circumstances, are adequate to ensure
a fair trial (R. v. Corbett, [1988] 1 S.C.R. 670).

The fact that evidence obtained outside of Canada in a
manner that would have constituted a violation of a Char-
ter right had it been so obtained in Canada is admitted at
trial does not per se violate an accused’s right to a fair trial.
Whether its admission will be unfair depends on the cir-
cumstances of the particular case (R. v. Harrer, [1995] 3
S.C.R. 562, R. v. Terry, [1996] 2 S.C.R. 207).

Where a witness is unwilling to testify at trial, reading-
in the witness’s evidence given at the preliminary inquiry
does not jeopardize the fairness of the trial where the
accused had an opportunity to cross-examine the witness at
the preliminary inquiry (R. v. Potvin, [1989] 1 S.C.R. 525).

4. Independent and impartial tribunal

The concepts of “independence” and “impartiality” found
in paragraph 11(d) of the Charter, although obviously
related, are separate and distinct values or requirements
(Valente v. The Queen, [1985] 2 S.C.R. 673 at paragraph
15).

There is an individual as well as an institutional aspect to
both impartiality and independence. Although institutional
guarantees may satisfy the requirements of independence
and impartiality, an individual adjudicator’s state of mind
or her personal relationships may jeopardize her impar-
tiality or independence. Conversely, although an individual
judge may be beyond reproach, the institutional guarantees
may lead the reasonable person to apprehend bias or lack
of independence (R. v. Lippé, [1991] 2 S.C.R. 114).

Impartiality: Impartiality refers to a state of mind or
attitude of the tribunal in relation to the issues and the par-
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ties in a particular case (Valente, supra at paragraph 15).
Impartiality is not the same as neutrality. Impartiality con-
notes absence of bias, actual or reasonably apprehended,
and relates to the mindset of the adjudicator. Bias has been
found to flow from a number of attitudes as recognized
by the courts, including a personal interest in the matter to
be tried (R. v. Hubbert [1975] O.J. No. 2595 (Ont. C.A.),
aff’d SCC, [1977] 2 S.C.R. 267), prejudice arising from
pretrial publicity or notoriety of the accused (R. v. Sherratt,
[1991] 1 S.C.R. 509), and prejudice against members of the
accused’s social or racial group (R. v. Williams, [1998] 1
S.C.R. 1128). Widespread bias has not been found to flow
from the nature of the charged offence, such as against
persons charged with sexual assault (R. v. Find, [2001] 1
S.C.R. 863 at paragraph 109).

With appropriate institutional safeguards, in particular
legislation regulating possible conflicts of interest, the fact
that practising lawyers sit as part-time municipal court
judges does not raise a reasonable apprehension of bias on
an institutional level (Lippé, supra).

With respect to jurors, impartiality does not require that
the juror’s mind be a blank slate. Nor does it require that
the juror disregard all opinions, beliefs, knowledge and
other accumulations of life experience (Find, supra at para-
graph 43). Establishing a realistic potential for juror par-
tiality requires satisfying the court that (1) a widespread
bias exists in the community, and (2) that some jurors
may be incapable of setting aside this bias despite the trial
judge’s instructions. Prejudice capable of unfairly affecting
the outcome of the specific case is required. What must be
shown is a bias that could, as a matter of logic and expe-
rience, incline a juror to a certain party or conclusion in a
manner that is unfair (Find, supra at paragraph 36).

Independence: Independence reflects or embodies the
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traditional constitutional value of judicial independence
(Valente, supra). Independence is concerned with the
nature of the relationship between the adjudicator and oth-
ers. This relationship must be marked by a form of intel-
lectual separation that allows the judge to render decisions
based solely on the requirements of the law and jus-
tice. The legal standards governing judicial independence
serve to institutionalize this separation (Mackin v. New
Brunswick (Minister of Finance), [2002] 1 S.C.R. 405 at
paragraph 37).

Judicial independence involves both individual and
institutional relationships: the individual independence of
a judge as reflected in such matters as security of tenure,
and the institutional independence of the court or tribunal
over which they preside as reflected in its institutional or
administrative relationships to the executive and legislative
branches of government (Valente, supra at paragraph 20).

As with impartiality, the test for independence is
whether a reasonable and informed person viewing the rel-
evant statutory provisions in their full historical context,
would conclude that the court or tribunal is independent
(Valente, supra at paragraph 22).

Judicial independence is essential to the achievement
and proper functioning of a free, just and democratic soci-
ety based on the principles of constitutionalism and the
rule of law (Mackin, supra at paragraph 34). Judicial inde-
pendence serves not as an end in itself, but as a means to
ensure a reasonable perception of impartiality to safeguard
our constitutional order and to maintain public confidence
in the administration of justice (Valente, supra at paragraph
22, Reference re Remuneration of Judges of the Provincial
Court, supra, Lippé, supra, Re section 83.28 of the Crimi-
nal Code, supra).

For a court to satisfy the guarantee of judicial indepen-
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dence contained in paragraph 11(d), it must enjoy, at a min-
imum, the following characteristics: (a) security of tenure
for its members; (b) financial security for its members, and;
(c) independence over administrative matters crucial to its
judicial functions (Valente, supra; Reference re Remuner-
ation of Judges of the Provincial Court, supra; Mackin,
supra; Conférence des juges de paix magistrats du Québec
v. Quebec (Attorney General), 2016 SCC 39).

It should be noted however, that even where the essential
conditions of judicial independence exist, and are reason-
ably seen to exist, judicial independence itself is not nec-
essarily ensured. The critical question is whether the court
is free, and reasonably seen to be free, to perform its adju-
dicative role without interference, including interference
from the executive and legislative branches of government
(British Columbia v. Imperial Tobacco Canada Ltd., [2005]
2 S.C.R. 473 at paragraph 47; Re section 83.28 of the
Criminal Code, supra).

The manner in which the essential conditions of inde-
pendence may be satisfied varies in accordance with the
nature of the court or tribunal and the interests at stake
(Canadian Pacific Ltd. v. Matsqui Indian Band, [1995] 1
S.C.R. 3; Therrien, supra, Conférence des juges de paix
magistrats du Québec, supra).

The level of security of tenure that is constitutionally
required will depend on the specific context of the court
or tribunal. While Superior Court judges are only remov-
able on address of the House of Commons and the Senate
per section 99 of the Constitution Act, 1867, security of
tenure for Justices of the Peace is not lost where they can be
removed from office on the advice of an independent Judi-
cial Council (Ell v. Alberta, supra). However, judicial inde-
pendence is lost where legislation abolishes the system of
supernumerary judges in the provincial court and replaces
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it with a panel of retired judges, paid on a per diem basis
(Mackin, supra).

Independence is lost where judge advocates, who are
in fact part of the Executive, are appointed by the Execu-
tive to adjudicate General Court Martials (R. v. Généreux,
[1992] 1 S.C.R. 259).

The institutional dimension of the financial security
guarantee has three elements: 1) remuneration cannot be
changed without recourse to an independent, effective, and
objective body; 2) there are to be no negotiations between
the judiciary and the executive or legislature regarding
remuneration; and 3) any reduction to remuneration cannot
take it below a basic minimum level of remuneration
required for the office of a judge (>Conférence des juges
de paix magistrats du Québec, supra; Mackin, supra;
Provincial Court Judges’ Assn. of New Brunswick v. New
Brunswick (Minister of Justice), supra; Ontario Judges’
Assn. v. Ontario (Management Board), supra; Bodner v.
Alberta, supra; Conférence des juges du Québec v. Quebec
(Attorney General), supra; Minc v. Quebec (Attorney Gen-
eral), [2005] 2 S.C.R. 286 [Provincial Court Judges’
Assn.]). While the recommendations of these bodies are
not binding on governments, the government must provide
legitimate reasons for varying or rejecting recommenda-
tions. The three stage analysis for review of a government
response asks (1) whether the government has articulated
a legitimate reason for departing from the commission’s
recommendations; (2) whether the government’s reasons
rely upon a reasonable factual foundation; and (3) viewed
globally, whether the commission process been respected
and whether the purposes of the commission — preserving
judicial independence and depoliticizing the setting of judi-
cial remuneration — have been achieved (Provincial Court
Judges’ Assn., supra).
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A review of remuneration by an independent committee
is required for any new judicial office, although it can be
done retroactively within a reasonable period of time after
the appointment of judges into the new office. The “rea-
sonable time” period for retroactive review will reflect the
time required to implement the reform, to establish the
appropriate review committee, and to ensure proper par-
ticipation by the new judicial officers. It will generally be
measured in months, not in years. However, when creat-
ing a new judicial office, the Government may not change
the remuneration of sitting judges until after the committee
review (Conférence des juges de paix magistrats du
Québec, supra).

Section 1 considerations specific to this paragraph

Presumed facts: As indicated above, where a judge is
required, from the Crown’s proof of a fact, to presume
another fact, and the presumed fact does not flow inex-
orably from the proved fact, paragraph 11(d) is limited.
Any such limitation must be justified under section 1.

If the accused need only rebut the presumed fact by
adducing or pointing to evidence which, if accepted, would
be capable of raising a reasonable doubt the provision will
be more easily justified under section 1. This is because
it is unlikely that an innocent person will be unable to
point to or present some evidence which raises a reasonable
doubt as to his guilt. It is more difficult to satisfy the sec-
tion 1 test where a persuasive burden is imposed on the
accused to rebut the presumed fact by proof on a balance of
probabilities (Downey, supra; R. v. Laba, [1994] 3 S.C.R.
965).

The means available to the accused to rebut the pre-
sumption are relevant at the stage of justifying the infringe-
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ment under section 1. Whether a statutory presumption can
be justified under section 1 depends on several factors,
including the importance of the legislative objective, how
difficult it would be for the Crown to prove the substituted
fact beyond a reasonable doubt, whether it is possible, and
how easy it is, for the accused to rebut the presumption,
and scientific advances that may provide the necessary link
between the proved fact and the substituted fact (St-Onge
Lamoureux, supra at paragraphs 30-31).

Regulatory offences: Strict liability offences in the reg-
ulatory context have been generally upheld under section
1 when the following is true (Wholesale, supra; Martin,
supra; Ellis-Don, supra):

• the offence serves a pressing and substantial objec-
tive in support of a regulatory/public welfare scheme
of fundamental importance to Canadian society;

• the nature of the regulatory offence is such that the
relevant facts as to the accused’s due diligence are
within the peculiar knowledge of the accused;

• an evidential burden as opposed to a persuasive bur-
den would not provide as effective an inducement for
those engaged in the regulated activity to comply
strictly with the regulatory scheme, including the
adoption of proper procedures and record keeping;

• by choosing to participate in a regulated activity, an
individual will be taken to have accepted consequen-
tial responsibilities, including the responsibility to
establish, on a balance of probabilities, the exercise
of reasonable care or due diligence.

Judicial independence: Due to the vital role played by
judicial independence in the Canadian constitutional struc-
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ture, the standard application of section 1 cannot alone jus-
tify an infringement of that independence. An infringement
of judicial independence can only be justified where there
are “dire and exceptional financial emergencies caused by
extraordinary circumstances such as the outbreak of war
or imminent bankruptcy”, and a Government must present
convincing evidence to justify the infringement (Mackin,
supra at paragraphs 72 and 73; Conférence des juges de
paix magistrats du Québec, supra).
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22.

Section 11(e): Right Not to be Denied

Reasonable Bail Without Just Cause

Provision

11. Any person charged with an offence has the right:
e. not to be denied reasonable bail without just

cause;

Similar provisions

Similar provisions may be found in the following Canadian
laws and international instruments binding on Canada:
paragraph 2(f) of the Canadian Bill of Rights; article 9(3)
of the International Covenant on Civil and Political Rights,
and article XXV of the American Declaration of the Rights
and Duties of Man.

See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada but include Similar provisions: Constitution of the
United States of America, the Eighth Amendment; article
5(3) of the European Convention on Human Rights; and
article 7(5) of the American Convention on Human Rights.

Residual constitutional rights to bail may be provided
under section 7 of the Charter (see under the heading of
Bail Pending Appeal, below). However, Charter analysis of
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pre-trial detention generally will take place under the spe-
cific right set out at paragraph 11(e) rather than under sec-
tion 7 (R. v. Pearson, [1992] 3 S.C.R. 665, at paragraphs
42-43). Paragraph 11(d), which specifically guarantees the
presumption of innocence and other procedural rights for
persons charged with an offence, does not apply to the bail
process since guilt or innocence is not determined there and
punishment is not imposed (R. v. Morales, [1992] 3 S.C.R.
711, at 735; see also Pearson at paragraph 40).

Purpose

Paragraph 11(e) is a procedural right that ““entrenches
the effect of the presumption of innocence at the pre-trial
stage of the criminal trial process and safeguards the liberty
of accused persons”” (R. v. Antic, 2017 SCC 27 at para-
graph 1; Pearson, supra, at paragraph 43; see also R. v.
Hall, [2002] 3 S.C.R. 309, at paragraph 13; R. v. Oland,
2017 SCC 17 at paragraph 34). The Supreme Court also
has noted that ““in Canadian law, the release of accused
persons is the cardinal rule and detention, the exception.
To automatically order detention would be contrary to the
‘basic entitlement to be granted reasonable bail unless there
is just cause to do otherwise’ that is guaranteed in para-
graph 11(e) of the Charter”” (R. v. St-Cloud, 2015 SCC
27 at paragraph 70, quoting Pearson, supra at 691, citing
Morales, supra at 728).
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Analysis

1. Threshold for engagement: person must be

charged with an offence

Paragraph 11(e) applies to “any person charged with an
offence”. See the discussion under section 11 General to
determine whether or not the person has been “charged
with an offence” within the context of section 11.

2. Right not to be denied reasonable bail

without just cause

The paragraph 11(e) right ““has two distinct components:
(i) the right to ‘reasonable bail’ in terms of quantum of any
monetary component and any other conditions that might
be imposed; and (ii) the right not to be denied bail with-
out ‘just cause’”” (St-Cloud, supra at paragraph 27; Hall,
supra at paragraph 16; Pearson, supra at paragraph 46;
Antic, supra at paragraph 36).

The word “bail” must be interpreted broadly as applying
to judicial interim release in general and not any particular
form of interim release. It is not restricted to the actual
money or other valuable security that may, in some cir-
cumstances, be deposited with the court as a condition of
release. In other words, the term “bail” in paragraph 11(e)
can apply to any term of the release, such as a requirement
for an undertaking to appear, a recognizance with sureties,
and/or any other condition or restriction on the liberty of
the accused (Pearson, supra, at paragraph 48).
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(i) First component – Right to reasonable bail

“Reasonable bail” refers to the terms of the bail such as the
quantum of any security and the restrictions or conditions
imposed on the accused’s liberty while on judicial interim
release (Pearson, supra at paragraph 46). This component
of paragraph 11(e) ““protects accused persons from con-
ditions and forms of release that are unreasonable,”” and
““both a legislated form of release and the specific terms of
release ordered by a justice or a judge can be unreasonable
and, as a result, unconstitutional.”” (Antic, supra at para-
graphs 41-42).

Principles governing this dimension of bail, however,
have received relatively little in-depth consideration in
jurisprudence (R. v. C.A.G., 2014 ABQB 119 at paragraph
27). A lower court has articulated a general principle of
reasonable bail as requiring bail conditions that ““reason-
ably support the statutory objectives of bail and which
relate to one of the three grounds for detaining an accused
person pending trial”” (R. v. Farago, 2002 ABQB 35 at
paragraph 5; see similarly R. v. Singh, 2011 ONSC 717 at
paragraph 32).

Lower court jurisprudence also has identified more spe-
cific requirements for reasonable bail. For example, con-
ditions that an accused cannot or almost certainly will not
comply with, such as an abstinence requirement for an
alcoholic, have been deemed not to be reasonable (R. v.
Omeasoo, 2013 ABPC 328; R. v. Denny, 2015 NSPC 49).
It has been held that special considerations apply when
imposing bail conditions, including abstinence, on Aborig-
inal offenders such that their special and individual cir-
cumstances must be addressed at the pre-trial custody stage
(Omeasoo, supra at paragraph 44 citing R v. D.D.P., 2012
ABQB 229 at paragraph 9). It has also been held that it is
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a constitutional requirement that the quantum of bail must
not be set so high as to amount to a detention order and that
this principle includes a positive obligation on the part of
the justice or judge to make inquiries into the ability of the
accused to pay (R. v. Saunter, 2006 ABQB 808; R. v. Brost,
2012 ABQB 696). While these lower court cases are wor-
thy of note, appellate and Supreme Court jurisprudence has
yet to provide substantial clarification on the constitutional
parameters applicable to bail conditions.

It has been held that unreasonably prolonged custody
awaiting a bail hearing can give rise to a breach of para-
graph 11(e) (R. v. Zarinchang, 2010 ONCA 286). In appro-
priate cases the remedy for such a breach may be a stay of
proceedings (Zarinchang, supra; R. v. Jevons, 2008 ONCJ
559). However, neither section 503 of the Criminal Code
nor paragraph 11(e) of the Charter require the bail hearing
to take place within 24 hours of arrest: additional time
may be needed, after the initial appearance of the accused
before a justice, to prepare for a bail hearing (R. v Dawson,
2016 ONSC 3461 at paragraphs 33, 35). In finding that
reasonable bail includes a right to a timely bail hearing, a
lower court has specifically rejected the argument that the
concept of reasonable bail is limited only to quantum of
bail and bail conditions (Jevons, supra).

Appellate jurisprudence also indicates that the right to
reasonable bail is an ongoing right; thus it is consistent
with the Charter to interpret legislation as providing for
the ability to review the continued appropriateness of any
bail conditions originally imposed (R. v. Hardiman, 2003
NSCA 17).

(ii) Second component – Right not to be denied bail without just cause

Whenever bail is denied, this is a departure from the basic
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entitlement to bail. The second branch of paragraph 11(e)
requires that any denial of bail must be for a “just cause”.
Therefore, any statutory provision that allows for the pre-
trial detention of an accused person (including a ground for
denying bail or a “reverse onus” bail provision) is subject
to review under this branch of paragraph 11(e), for whether
it amounts to a just cause for denying bail (see Pearson,
supra at paragraphs 45-46; Antic, supra at paragraphs 39,
61-62).

Two requirements must be met to satisfy the criterion of
“just cause”: first, the denial of bail must occur only in a
narrow set of circumstances; and second, the denial must
be necessary to promote the proper functioning of the bail
system and not undertaken for any purpose extraneous to
the bail system (Pearson, supra at paragraph 48; Morales,
supra at paragraph 33; R. v. Hall, supra, at paragraphs 16
and 22 per majority, and at paragraph 56 per dissent).

Narrow set of circumstances

The animating consideration in paragraph 11(e) is the pre-
sumption of innocence (Pearson, supra at paragraph 43;
Hall, supra at paragraph 13 per majority, and at paragraphs
47-49, per dissent). As such, liberty pending trial is the
presumption and, normally, bail must be granted unless
pre-trial detention is justified by the prosecution (Pearson,
supra at paragraph 50).

Three grounds under which bail may be denied are out-
lined under subsection 515(10) of the Criminal Code:

1. where detention is necessary to ensure attendance
in court,

2. where detention is necessary for public safety, con-
sidering any substantial likelihood of reoffending
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upon release or interference with the administration
of justice, and

3. where detention is necessary to maintain confi-
dence in the administration of justice, considering:
the apparent strength of the prosecution’s case, the
gravity of the offence, the circumstances surrounding
its commission, and the potential for a lengthy prison
term.

The Supreme Court has said that the third ground is a dis-
tinct ground which must not be interpreted narrowly and
should not be applied only in rare cases or exceptional cir-
cumstances or only to certain types of crimes (R. v. St-
Cloud, [2015] S.C.R. 328 at paragraph 87). In determining
whether detention is necessary to maintain confidence in
the administration of justice the court must adopt the per-
spective of the “public”, that is a reasonable person who is
properly informed about the philosophy of the legislative
provisions, Charter values and the actual circumstances of
the case (St-Cloud, supra, at paragraph 74, Hall, supra at
paragraph 41).

Although the first ground, the denial of bail in the inter-
est of ensuring attendance in court, has yet to be chal-
lenged, challenges have been made to the second ground.
The likelihood that an accused would reoffend if released
has been established as a part of a “just cause” for deten-
tion. Denial for reasons of likelihood of reoffending is
a sufficiently narrow circumstance because bail is denied
only for those with a “substantial likelihood” of commit-
ting an offence, and only where this likelihood endangers
public safety. The circumstance is narrowed further by the
requirement that the detention be not simply convenient,
but necessary for public safety (Morales, supra at para-
graph 39).
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A reverse onus bail provision is ““an exception to the
basic entitlement to bail contained in paragraph 11(e).
Instead of requiring the prosecution to show that pre-trial
detention is justified, it requires the accused to show that
pre-trial detention is not justified”” (Pearson, supra at
paragraph 56).The reverse onus contained in subsection
515(6) of the Criminal Code relating to drug trafficking
offences was found not to be an unjust denial of bail in
Pearson as it was a narrow exception which only applied
to a small number of offences, did not deny bail outright,
but rather would deny bail if the accused was unable to
demonstrate that pre-trial detention was not justified (Pear-
son, supra at paragraph 59). Generally, for reverse onus
bail provisions to be constitutionally permissible, the gov-
ernment must be able to demonstrate, by way of credible
and compelling evidence, that a reverse onus for a partic-
ular class of offences is necessary to address specific sit-
uations where the ordinary presumption of granting bail
would not promote the proper functioning of the bail sys-
tem, and more particularly, that the current bail regime
does not adequately address the risks of pre-trial recidivism
and absconding for these offences.

An appellate decision on bail indicates that the presump-
tion of innocence that underlies paragraph 11(e) applies
even in circumstances where an accused admits the factual
elements of the alleged offence and the defence relies on
mental disorder (R. c. Turcotte, 2014 QCCA 2190 at para-
graphs 41-46).

Necessary to promote the proper functioning of the bail system

For a denial of bail to be with “just cause,” the denial must
be necessary to promote the proper functioning of the bail
system and not undertaken for any purpose extraneous to
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the bail system (Pearson, supra at paragraph 58). Some
purposes have been identified as valid to promote this func-
tioning. The protection of public safety is a valid purpose
as the bail system does not function properly if an accused
interferes with the administration of justice while on bail
(Morales, supra at paragraph 40).

Preventing reoffending while on bail is a valid purpose
promoting the functioning of the bail system. This may be
achieved through the reverse onus discussed above, either
for certain offences, or for those who have previously com-
mitted offences when released on bail. Subsection 515(6)
of the Criminal Code, which sets out those offences subject
to reverse onus bail, targets offences where the risk of reof-
fending is high. In drug trafficking, for instance, there is a
high risk of reoffending because of the lucrative nature of
the market, so release on bail may lead to further criminal
activities (Pearson, supra at paragraphs 66-67).

Similarly, subparagraph 515(6)(a)(i) of the Criminal
Code imposes a reverse onus where the accused is charged
with an indictable offence alleged to have been committed
while previously released on bail in respect of another
indictable offence. This has been upheld as just cause for
denying bail under paragraph 11(e), because the accused
has already once violated the trust implicit in being
released on bail (Morales, supra at paragraph 63). This
holding was applied by analogy to uphold subsection
524(8) of the Criminal Code in R. v Codina, 2016 ONSC
7305 at paragraph 17.

Preventing absconding is also necessary to the function-
ing of the bail system. A reverse onus for bail is there-
fore justified for certain offences such as drug trafficking
because the financial resources and level of sophistication
associated with trafficking organizations increase the like-
lihood of an accused’s flight (Pearson, supra at paragraph
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62). The reverse onus is also justified for offences such as
murder, where the risk of absconding is high because of
the high penalty associated with conviction (R. v. Sanchez
(1999), 176 N.S.R. (2d) 52 (C.A.), at paragraph 27).

The third Criminal Code ground for which bail may be
denied, where detention is necessary to maintain public
confidence in the administration of justice, having regard
to the apparent strength of the prosecution’s case, the grav-
ity of the offence, the circumstances surrounding its com-
mission, and the potential for a lengthy prison term, has
been recognised as a valid purpose promoting the proper
functioning of the bail system (Hall, supra at paragraph 40,
St-Cloud, supra at paragraph 72). The Supreme Court in
Hall, supra held in a 5:4 decision that this does not violate
paragraph 11(e). The entire Supreme Court in Hall, supra
determined that a denial of bail based “on any other just
cause” represented a “standardless sweep” which conferred
too broad a discretion on judges to deny bail that could not
be justified under section 1 of the Charter and these words
and “without limiting the generality of the foregoing” were
struck from paragraph 515(10)(c) (Hall, supra at paragraph
22).

Several purposes have been deemed extraneous to the
proper functioning of the bail system. The Nova Scotia
Court of Appeal has identified the following: attempting to
punish accused persons at the pre-trial stage, attempting to
elicit guilty pleas where the pre-trial custody would exceed
the sentence, and applying a reverse onus to offences where
little or no incarceration is generally imposed (Sanchez,
supra at paragraph 28). The dissent in Hall, supra identi-
fied provisions based on “ill-informed emotional impulses”
as extraneous to the bail system (at paragraph 108). Gen-
erally, extraneous purposes are those that would allow a
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“standardless sweep,” or unfettered discretion to restrict
bail (Morales, supra at paragraph 24).

3. Bail pending appeal

The paragraph 11(e) right no longer applies to the person
once a conviction has been entered, even if the conviction
is under appeal. The reason is that the presumption of inno-
cence, which is the basis for the paragraph 11(e) right,
has been displaced by the conviction (R. v. Oland, 2017
SCC 17 at paragraph 35; see also R. v. Branco (1993),
35 B.C.A.C. 201, at paragraph 17, application for leave to
appeal denied, [1994] S.C.C.A. No. 134; R. v. Farinacci
(1993), 67 O.A.C. 197 (C.A.), at paragraph 7).

Even if paragraph 11(e) is inapplicable to bail pending
appeal, section 7 of the Charter may nevertheless confer
some degree of protection for bail at this stage. Presum-
ably, statutory provisions for bail pending appeal affect
the residual liberty of the offender, and therefore must be
in accordance with any relevant principles of fundamental
justice. The issue was assumed for the purpose of analy-
sis in Farinacci, supra, and the matter of Khadr v. Bow-
den Institution (Warden), 2015 ABQB 261, was decided on
this basis. These cases indicate, however, that given that
the presumption of innocence no longer applies at appeal,
the constitutional standards applicable to bail at this stage
will be different than those that apply prior to trial.

It should be noted the section 7 Charter implications
of bail pending appeal have not been addressed by the
Supreme Court. The Supreme Court’s 2017 decision in
Oland, which addressed the interpretation and application
of the Criminal Code’s provisions for bail pending appeal,
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explicitly indicated that no Charter challenge was before
the Court (see paragraph 60).

Where a conviction has been set aside and a new trial
ordered by an appellate court, paragraph 11(e) is once
again applicable (R. v. Sutherland, [1994] S.J. No 242
(C.A.) (QL), at paragraph 15).
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23.

Section 11(f): Trial by Jury

Provision

11. Any person charged with an offence has the right:
f. except in the case of an offence under military

law tried before a military tribunal, to the benefit of
trial by jury where the maximum punishment for the
offence is imprisonment for five years or a more
severe punishment;

Similar provisions

There is no similar provision to paragraph 11(f) in the
Canadian Bill of Rights.

See the following international, regional and compara-
tive law instruments that are not legally binding on Canada
but include Similar provisions: The Sixth Amendment to
the Constitution of the United States of America guarantees
the right to an impartial jury “in all criminal prosecutions”,
though the jurisprudence has developed some exceptions.

Purpose

The purpose of paragraph 11(f) is to entrench the right to
a trial by jury for the most serious offences (R. v. Peers,

http://canlii.ca/t/j05x
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2015 ABCA 407 at paragraph 6; appeal dismissed by the
S.C.C. for the reasons of the majority of the Alberta Court
of Appeal 2017 SCC 13). The historical significance of the
right to a trial by jury was that it protected accused persons
in times past when the monarch could exert undue influ-
ence on proceedings being conducted in his own courts (R.
v. Lee, [1989] 2 S.C.R. 1384 at paragraph 29). The jury has
often been praised as a bulwark of individual liberty (R.
v. Turpin, [1989] 1 S.C.R. 1296 at paragraph 11), because
culpability was believed to be more fairly determined by
the accused’s “equals and neighbours, indifferently chosen,
and superior to all suspicion” (R. v. Kokopenace, [2015] 2
S.C.R. 398 at paragraph 144).

More generally, the jury also functions as a public insti-
tution which benefits society through its educative and
legitimizing roles. A trial by jury interests large numbers
of people in the administration of justice and makes them
responsible for it (Turpin at paragraph 12). The jury acts as
a vehicle of public education and lends the weight of com-
munity standards to trial verdicts (Lee at paragraph 27).
The jury is also representative, in the sense that it acts on
society’s behalf (Kokopenace at paragraph 133).

Analysis

1. “Charged with an offence”

See the discussion under the general section 11 heading.

2. “Benefit of trial by jury”

According to the Ontario Court of Appeal, the phrase “ben-
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efit of trial by jury” refers to a trial in which the jury acts
as fact-finder and is the ultimate arbiter of the guilt or inno-
cence of the accused. The essence of the jury’s role rests in
its duty to apply the law as provided by the judge with the
facts it finds to produce a true verdict. Derogation from the
fact-finding function of the jury would erode the accused’s
right to the benefit of a trial by jury (R. v. Finta, [1992] O.J.
No. 823 (C.A.), appeal and cross-appeal dismissed, [1994]
1 S.C.R. 701. See also R. v. Krieger, [2006] 2 S.C.R. 501,
2006 SCC 47).

3. Waiver

(i) Accused not to be compelled to take advantage of right

Where a jury trial is not a benefit from the accused’s per-
spective, the accused may waive his or her right to a jury
trial. An accused cannot be compelled to take advantage
of a right intended for his or her benefit, notwithstanding
that there may be a substantial public interest in a jury trial
(Turpin, supra).

(ii) Does not yield a right to trial by judge alone

A waiver of the right to a jury trial in paragraph 11(f) does
not create a corresponding right to a trial by judge alone.
When an accused person waives his or her paragraph 11(f)
Charter right to a jury trial, reliance on the Charter ceases
and the provisions of the Criminal Code govern. There is
nothing in paragraph 11(f) to give an accused a constitu-
tional right to elect a particular mode of trial or a consti-
tutional right to be tried by judge alone. Criminal Code
provisions mandating a jury trial in the case of certain
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indictable offences are therefore consistent with paragraph
11(f) (Turpin, supra).

(iii) Absconding accused: waiver must be clear and unequivocal

Failing to appear for trial does not constitute a waiver of
the paragraph 11(f) guarantee. While the right to a jury trial
is capable of being waived, the standard for waiver is high.
The waiver must be clear and unequivocal and the accused
must be fully aware of the consequences of such a waiver
(Lee, supra).

However, the Criminal Code provision taking away the
accused’s right to a jury trial where he had failed to appear
for trial was found to be a reasonable limit on the paragraph
11(f) right within the meaning of section 1 of the Charter,
and was therefore valid. The provision was intended to
prevent diminishing public respect and confidence in the
criminal justice system because of the failure of accused
persons to attend for their jury trials without legitimate
excuse (Lee, supra).

(iv) The accused’s election must be informed

In R. v. Ruston, the Manitoba Court of Appeal held that
subsection 561(1) of the Criminal Code must be inter-
preted to give the accused the right to re-elect his or her
mode of trial within 15 days of learning of a substantial
change in the Crown’s case, following the conclusion of
the preliminary inquiry. It is ordinarily at the preliminary
inquiry that the accused will be apprised of the case to
meet. Where a substantial change occurs in the Crown’s
case following the preliminary inquiry, the accused must
be given 15 days to re-elect, such that his decision under
paragraph 11(f) may be informed (R. v. Ruston, (1991),
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63 C.C.C. (3d) 419 (Man. C.A.); R. v. Hunter, 2004 Car-
swellOnt 3679 (C.A.)).

4. Crown elections and powers of the

Attorney General

Consistent with the ruling of the Supreme Court in the
Canadian Bill of Rights case of Smythe, the Ontario Court
of Appeal has held that an election by the Crown to pro-
ceed by summary conviction where the offence charged is
hybrid in nature does not contravene paragraph 11(f) of
the Charter, since the accused will not be liable to a pun-
ishment of five years of imprisonment, or more, in the
event of a conviction (Regina v. Century 21 Ramos Realty
Inc. and Ramos, (1987), 58 O.R. (2d) 737 (C.A.), leave to
appeal to S.C.C refused, [1987] S.C.C.A. No. 175).

According to lower court authority, the Attorney General
may withdraw a charge entitling the accused to a jury trial,
and elect to prosecute the accused on a charge that does not
engage the accused’s paragraph 11(f) Charter right (R. v.
Hickson, [1983] A.J. No. 967 (Q.B.)). Another lower court
found, however, that such an approach can violate para-
graph 11(f) but, in the circumstance of that matter, did not
call for a remedy of a stay of the new charge (R. v. Sendy-
point, [1990] A.J. No. 1188 (Prov. Ct.)).

5. Composition of jury

The guarantee in paragraph 11(f) of the benefit of trial by
jury implies that the jury will be impartial and represen-
tative. The right to an impartial jury that is guaranteed in
paragraph 11(d), however, does not entitle the accused to
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a favourable jury, nor may the selection process be used to
thwart the representativeness that is essential to the proper
functioning of a jury (R. v. Sherratt, [1991] 1 S.C.R. 509;
R. v. Williams, [1998] 1 S.C.R. 1128).

Representativeness focuses on the process used to com-
pile the jury roll and not on its ultimate composition. There
is no right to a jury roll of a particular composition, nor to
one that proportionately represents all the diverse groups
in Canadian society. Rather, the state satisfies its consti-
tutional obligation when it provides a fair opportunity to
a broad cross-section of society to participate in the jury
process. A fair opportunity will have been provided where
the state makes reasonable efforts to (1) compile the jury
roll using random selection from source lists that draw
from a broad cross-section of society, and (2) deliver jury
notices to those who have been randomly selected
(Kokopenance, supra).

Individuals called for jury duty benefit from a presump-
tion of impartiality. The trial judge holds considerable dis-
cretion in determining how and in what circumstances that
presumption is displaced, and how far challenges to poten-
tial jurors for cause may be pushed. The prior case law
does not support the need for a broad entitlement in every
case to challenges for cause based on racial sympathy for
the victim as distinguished from potential racial hostility
toward the accused. The interracial nature of a crime may
be a factor but it is not necessarily so (R. v. Spence, [2005]
3 S.C.R. 458, 2005 SCC 71 at paragraphs 7, 21, 24).
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6. Role of judge

(i) Sufficiency of evidence

It is a basic tenet of the jury system that the jury decides
issues of fact while the judge determines questions of law.
Just as the judge determines the relevance and admissibility
of the evidence, it is for the trial judge to decide whether
the evidence is sufficient to warrant putting a defence to
a jury, as this is a question of law alone. Where there is
some evidence capable of supporting the particular defence
alleged by the accused, the trial judge must put the defence
to the jury. The jury, in turn, will weigh it and decide
whether it raises a reasonable doubt as to the guilt of the
accused. This “air of reality” requirement does not violate
paragraph 11(f) of the Charter. (R. v. Osolin, [1993] 4
S.C.R. 595 at paragraphs 185-221)

The requirement of a sufficient evidential foundation
aims primarily to avoid wrongful convictions and unwar-
ranted acquittals, while at the same time leaving it to the
jury to discharge the responsibilities that are by law within
its exclusive domain (R. v. Fontaine, [2004] 1 S.C.R. 702,
2004 SCC 27 at paragraph 58). A defence should be put to
the jury whenever a properly instructed jury could reason-
ably conclude in favour of the accused on account of that
evidence (Fontaine, supra, at paragraph 74).

(ii) Judicial comment on the evidence

The common law rule permitting trial judges to express
an opinion on the evidence does not violate paragraph
11(f). Trial judges may comment on the evidence provided
it is made clear to the jury that they are not bound by
the judge’s views and that these views are not overstated.
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The concern at common law and in paragraph 11(f) is that
the trial judge not usurp the function of the jury (Krieger,
supra). By setting the limit on judicial comment at the
point where comments might threaten the fact finding and
ultimate arbiter role of the jury, the common law rule fos-
ters the values underlying paragraph 11(f) (R. v. Lawes,
[2006] O.J. No. 720 (C.A.) at paragraph 37, leave to appeal
to S.C.C. refused, [2006] S.C.C.A. No. 175).

(iii) Directing a verdict

It is the exclusive domain of the jury to determine the ver-
dict, except where the judge is satisfied that there is no
evidence upon which a properly instructed jury could rea-
sonably convict. In such cases, the judge must direct the
jury to acquit the accused. There is no corresponding duty
or entitlement to direct a jury to return a verdict of guilty
(R. v. Gunning, [2005] 1 S.C.R. 627, 2005 SCC 27 at para-
graph 28). Indeed, to do so is a substantial wrong that
cannot be cured under the “harmless error” provision of
the Criminal Code (subparagraph 686(1)(b)(iii)) (Krieger,
supra).

7. Contexts in which paragraph 11(f) rights do

not apply

(i) Corporations

A corporation is not subject to imprisonment and therefore
the inability of a corporation to be tried by a jury does not
contravene paragraph 11(f) of the Charter (PPG Industries
Canada Ltd. v. Canada (Attorney General), [1983] B.C.J.
No. 2260 (C.A.), appeal to S.C.C. discontinued).
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(ii) Dangerous offenders

Paragraph 11(f) does not require that a Crown application
to declare an offender a dangerous offender be determined
by a jury. The application is rather a part of the sentencing
process (R. v. Lyons, [1987] 2 S.C.R. 309). While a person
at a post-conviction stage of proceedings may be viewed
as being “charged with an offence” for the purpose of
other section 11 rights, the right at paragraph 11(f) applies
only to the determination of an accused’s guilt (R. v. Mac-
Dougall, [1998] 3 S.C.R. 45 at paragraphs 15-16).

The conclusion that the accused is not entitled to the
benefit of a trial by jury under paragraph 11(f) does not
conclusively determine the question of whether he is enti-
tled to a determination by a jury on the question of his
dangerousness, or more generally, on whether the proce-
dural incidents of the proceeding are constitutionally ade-
quate to safeguard his liberty. Rather, such questions fall
within the scope of a section 7 inquiry, for section 11 does
not limit section 7 but merely serves to illustrate and, per-
haps, amplify its potential applications. Having considered
the requirements of procedural fairness in the context of
dangerous offender proceedings, the Supreme Court con-
cluded that a jury determination is not mandated as a part
of these sentencing proceedings (Lyons, supra, at para-
graphs 75-85).

(iii) Entrapment

Because entrapment is at issue in a criminal trial only after
a finding of guilt by the trier of fact, the right to the benefit
of trial by jury is not infringed by allowing the entrapment
issue to be determined by a judge alone (R. v. Mack, [1988]
2 S.C.R. 903).
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(iv) Fines

On a proper purposive interpretation of paragraph 11(f), the
expression “imprisonment of five years or a more severe
punishment” should be interpreted as engaging, primarily,
the deprivation of liberty inherent in the maximum sen-
tence of imprisonment available under the statute. While
the assessment of a punishment’s severity is qualitative and
not quantitative, the prospect of significant fines or finan-
cial penalties upon conviction under the Securities Act did
not bring the offence into the scope of paragraph 11(f)
(Peers, supra).
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24.

Section 11(g): Retroactive Offences

Provision

11. Any person charged with an offence has the right:
g. not to be found guilty on account of any act or

omission unless, at the time of the act or omission, it
constituted an offence under Canadian or international
law or was criminal according to the general principles
of law recognized by the community of nations;

Similar provisions

Similar provisions may be found in the following Canadian
laws and international instruments binding on Canada: arti-
cle 15(1) of the International Covenant on Civil and Polit-
ical Rights.

See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada, but include Similar provisions: article 9 of the
American Convention on Human Rights; article 7(1) of the
European Convention for the Protection of Human Rights
and Fundamental Freedoms; and article 1, sections 9 and
10 of the United States Constitution, which prohibits the
Congress and States from passing any ex post facto law.

The other explicit Charter right against retrograde tem-
poral application is paragraph 11(i), which provides the
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benefit of the lesser punishment if the punishment for an
offence has been varied between the time of commission
and the time of sentencing. The Supreme Court also has
interpreted paragraph 11(h) of the Charter (double jeop-
ardy) as providing restrictions against retrospective
changes to the conditions of the original sanction that have
the effect of adding to the punishment received (Canada
(Attorney General) v. Whaling, [2014] 1 S.C.R. 392).

Residual rights in respect of the retroactive or retrospec-
tive application of law may apply under section 7 of the
Charter in situations where life, liberty or security of the
person is at stake (R. v. Gamble, [1988] 2 S.C.R. 595; Cun-
ningham v. Canada, [1993] 2 S.C.R. 143).

There also exist common law interpretive presumptions
against retrospective and retroactive operation of statutes
and against interference with vested rights. These presump-
tions, however, are of varying weight and, unlike the con-
stitutional restrictions, can be displaced by explicit terms
of legislation or by the necessary implication of its pro-
visions. Subject to the restrictions in the Charter, there is
no general constitutional restriction against legislative ret-
rospectivity or retroactivity (British Columbia v. Imperial
Tobacco Canada Ltd., [2005] 2 S.C.R. 473).

Purpose

While analyzing the separate issue of vagueness in law, and
not commenting directly on paragraph 11(g), the Supreme
Court has alluded to principles against retroactivity in
criminal law as being related to the ancient Latin maxim
nullum crimen sine lege, nulla poena sine lege: no crime
without law, no punishment without law. The Court
referred to the underlying purpose as being to ensure that
citizens are able to foresee the consequences of their con-
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duct so as to be given fair notice of what to avoid, and to
limit the penal law discretion of the state (Lamer J. in a
concurring opinion in Reference re section 193 and para-
graph 195.1(1)(c) of the Criminal Code, [1990] 1 S.C.R.
1123 at paragraph 34 cited by the Court as a whole in
R. v. Levkovic, [2013] 2 S.C.R. 204 at paragraph 2). This
expression of purpose has been directly linked to paragraph
11(g) in Front commun des personnes assistées sociales
du Québec v. Canada (Canadian Radio-Television and
Telecommunications Commission), 2003 FCA 394.

Analysis

There is relatively little jurisprudence providing detailed
consideration of paragraph 11(g) of the Charter. Issues
related to retroactive offences requiring examination under
paragraph 11(g) appear to arise infrequently in comparison
to issues related to temporal application of changes in pun-
ishment analyzed under paragraph 11(i) or paragraph
11(h).

A leading case is R. v. Finta, [1994] 1 S.C.R. 701. In that
matter, changes to the Criminal Code, through the enact-
ment of subsection 7(3.71) that extended Canadian territor-
ial jurisdiction over war crimes and crimes against human-
ity, were challenged under, inter alia, paragraph 11(g) of
the Charter (N.B., an analogous extension of Canadian
jurisdiction is now provided by section 8 of the Crimes
Against Humanity and War Crimes Act, S.C. 2000, c. 24).
Six of the seven justices hearing the case addressed the
paragraph 11(g) issue, but they were divided on the issue
The three Supreme Court justices who formed the majority
for the judgement on the whole found that the new pro-
visions effectively created new offences in Canadian law
that were retroactive in nature. These three found, however,
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that there existed an exception in the principles of funda-
mental justice that allowed for retroactive application of
offence provisions for acts of this nature, which were ille-
gal and immoral, even if they were not punishable by spe-
cific offence provisions when they were committed. The
reasons were stated more in terms of section 7 of the Char-
ter than paragraph 11(g), but ostensibly resolved the para-
graph 11(g) issue as well. Three other justices, dissenting
in part on the judgement on the whole, found that the new
provisions were jurisdictional in nature and did not create
new crimes: the offences charged were contrary to Cana-
dian and international law at the time they were commit-
ted and so did not facially violate paragraph 11(g). In any
event, these three justices viewed any violation of para-
graph 11(g) to be precluded, as the terms of the Char-
ter provision allowed for conviction for offences under
international law and for acts which are criminal under
general principles of law recognized by the community
of nations: these stipulations were included in paragraph
11(g) to allow for prosecution of war crimes and crimes
against humanity.

The Supreme Court has ruled that paragraph 11(g) is
not concerned with whether a criminal law was published,
but only with whether the law provided that the impugned
conduct was criminal at the time of its commission (R. v.
Furtney, [1991] 3 S.C.R. 89). This does not necessarily
mean that some concept of availability of the law is not
constitutionally protected under the Charter, perhaps as an
extension of a fair notice requirement that is part of the nul-
lum crimen principle referred to elsewhere by the Supreme
Court (see above). Stevenson J. in Furtney seemingly kept
open the potential for some Charter protection for a princi-
ple of availability of the law, at paragraph 46, while ruling
that such a principle was not violated in that case.
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The fact that an offence exists at common law and is
not codified (i.e., criminal contempt) does not result in
a breach of paragraph 11(g) (United Nurses of Alberta v.
Alberta (Attorney General.), [1992] 1 S.C.R. 901).

There has been some jurisprudential analysis of whether
a retroactive restriction of a defence would violate para-
graph 11(g) of the Charter. A lower court has ruled that
a retroactive limitation of a defence would violate para-
graph 11(g) as it would have the effect of retroactively
extending the circumstances to which criminal liability will
attach (R. v. Carriere, 2013 ABQB 645). Comments made
by the Ontario Court of Appeal suggest agreement with
this perspective, albeit the comments were briefly stated
and the Court of Appeal did not have to decide the issue
(R. v. Bengy, 2015 ONCA 397 at paragraphs 64-65). The
Supreme Court of Canada has employed interpretive prin-
ciples of temporal application in ruling against a legislative
interpretation that would allow for a retrospective limita-
tion of a defence (R. v. Dineley, [2012] 3 S.C.R. 272).

The Federal Court of Appeal has taken into considera-
tion paragraph 11(g) of the Charter in ruling against the
retroactive insertion of a condition into provisions of a
regulatory statute. The Court of Appeal noted that since
violation of the regulatory provisions also was made an
offence under the statute, retroactive insertion of the con-
dition would violate paragraph 11(g) (Front Commun,
supra).

An appellate ruling indicates that paragraph 11(g) does
not preclude reliance on evidence that pre-dates the time
that an offence came into existence in law. This ruling sug-
gests that provided that the act or omission for which con-
viction is obtained itself took place in the period during
which an offence existed, evidence from an earlier period,
prior to the coming into force of the offence, that helps to
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establish the context of the alleged criminal activity, and
that may help to prove the offence, may be admitted with-
out violating paragraph 11(g) (R. v. Ryback (1996), 105
C.C.C. (3d) 240 (B.C.C.A.)).

A lower court decision held that a conviction for the
offence of laundering proceeds of crime does not violate
paragraph 11(g) even if the conviction pertains to the laun-
dering of proceeds of criminal activities that themselves
pre-dated the coming into force of the laundering offence.
Provided that the proceeds were the product of activities
that were criminal when they were committed, and provid-
ing the act of laundering itself took place after the laun-
dering offence was created in law, no violation of para-
graph 11(g) arises (R. c. Flahiff, [1999] R.J.Q. 626 (Cour
du Québec), referring also to Les Entreprises Michel
Chouinard Inc. v. Canada (Attorney General), (unreported,
Nov. 18, 1992, Quebec S.C.)).
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25.

Section 11(h): Protection Against

Double Jeopardy

Provision

11. Any person charged with an offence has the right:
h. if finally acquitted of the offence, not to be tried

for it again and, if finally found guilty and punished
for the offence, not to be tried or punished for it again;

Similar provisions

The following international instrument binding on Canada
contains a similar provision: article 14(7) of the Interna-
tional Covenant on Civil and Political Rights.

See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada but include similar provisions: article 8(4) of the
American Convention on Human Rights and the Fifth
Amendment to the United States Constitution.

Jurisprudence under paragraph 11(i) may help define the
meaning of being “punished” for the purposes of para-
graph 11(h) (R. v. Rodgers, [2006] 1 S.C.R. 554). Section
11 protections in respect of punishment must be contrasted,
however, with protections under section 12 of the Charter
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which extends to “treatment” in addition to punishment
(Rodgers, supra, paragraph 63).

Section 7 of the Charter may also provide some form
of protection against double jeopardy (R. v. Krug, [1985]
2 S.C.R. 255; R. v. Nova Scotia Pharmaceutical Society,
[1992] 2 S.C.R. 606; R. v. Pan, [2001] 2 S.C.R. 344).

General principles against double jeopardy have long
existed in Canadian common and statutory law. They can
be expressed in the form of more specific rules which are
applied differently despite their common origin (R. v. Van
Rassel, [1990] 1 S.C.R. 225):

• autrefois acquit — A person should not be convicted
of an offence for which the person was formerly
acquitted. As codified at sections 607-609 of the
Criminal Code, an accused must prove that the mat-
ter is the same, in whole or in part, and that the new
charge is the same as at the first trial, or that it is
implicitly included in that of the first in law or on
account of the evidence presented if it had been
legally possible at the time to make the necessary
amendments without altering the nature of the
offence.

• issue estoppel — The Crown is precluded from reliti-
gating an issue that has been determined in the
accused’s favour in a prior criminal proceeding,
whether on the basis of a positive finding or reason-
able doubt. Only issues either necessarily resolved in
favour of the accused as part of the acquittal or on
which findings were made are estopped (R. v.
Mahalingan, [2008] 3 S.C.R. 316).

• the Kienapple principle — Based on the broader
principle of res judicata, a conviction cannot be reg-
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istered on a charge if there has been a conviction on
another charge that was based on the same delict or
cause (Kienapple v. The Queen, [1975] 1 S.C.R. 729).
The same delict or cause is involved where there is
no additional and distinguishing element contained in
the offence that goes to guilt (R. v. Prince, [1986] 2
S.C.R. 480). The principle does not apply to offences
involving different victims (Kienapple, supra;
Prince, supra).

Some references appear to suggest that these rules are
encompassed by paragraph 11(h) (see, e.g., R. v. Bremner
(2007), 219 C.C.C. (3d) 136 (N.S.C.A.) at paragraph 24).
However, caution must be exercised about any suggestion
of an identity between these rules and paragraph 11(h). The
Ontario Court of Appeal has stated, for example, that the
rule in Kienapple continues to be subject to the dictates of
Parliament, that a law providing for multiple convictions
out of the same delict is not per se a violation of the Char-
ter, and that the constitutionality of such a law depends
on the specifics of its provisions and their application to
particular facts (R. v. R.K. (2005), 198 C.C.C. (3d) 232
(Ont. C.A.) at paragraph 40). In Van Rassel itself the com-
mon law and statutory rules against double jeopardy were
analyzed distinctly from paragraph 11(h), with the Court
observing that the application of paragraph 11(h) of the
Charter must be determined by considering the wording of
this Charter provision. Recently, the Supreme Court indi-
cated, without detailed analysis on this point, that 11(h)
protections are “distinct” from the above-noted rules
(Canada (Attorney General) v. Whaling, [2014] 1 S.C.R.
392 at paragraph 39).
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Purpose

Generally, the principle against double jeopardy prevents
double punishment for the same acts as well as preventing
the unwarranted harassment of an accused by multiple
prosecutions. The criminal law power involves a supreme
invasion of the rights of an individual and there is a basic
repugnance against its repeated exercise. The principle is
an aspect of the more general principle against abuse of
process (Bremner, supra, at paragraphs 23 and 26, citing
Cullen v. The King, [1949] S.C.R. 658 and Rourke v. The
Queen, [1978] 1 S.C.R. 1021). The Supreme Court, how-
ever, has recently clarified that protection against double
jeopardy under paragraph 11(h) can apply if a person
charged with the offence is “punished…again” for it even
in the absence of a duplication in proceedings (Whaling,
supra).

Analysis

1. Threshold for application of paragraph

11(h)

The protection afforded by paragraph 11(h) can apply if a
person who has been charged with an offence has been (i)
finally acquitted of the offence, or (ii) finally found guilty
and punished for the offence.

Three aspects of this threshold for application are dis-
cussed below. The subsequent section explains the nature
of the protection afforded by paragraph 11(h), once the
right is engaged.
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(i) “Charged with an offence”

To engage paragraph 11(h), a person must at one time have
been “charged with an offence” as required by the opening
words of section 11. For guidance on this term, please refer
to the discussion under the general section 11 heading.

Paragraph 11(h) protection is related not to the moment
the offence was committed or the acquittal entered, but
to the moment at which an attempt is made to re-try the
accused. Therefore, even though the Charter was not in
effect at the time the proceedings began, it applies at the
time the court has to decide whether it should order the
holding of a trial which will infringe Charter rights (Corp.
professionnelle des médecins v. Thibault, [1988] 1 S.C.R.
1033).

(ii) Two offences the same

The two offences with which the accused is charged or
punished must be the same. They must contain the same
elements and constitute one and the same offence arising
out of the same set of circumstances (R. v. Wigglesworth,
[1987] 2 S.C.R. 541; Van Rassel, supra). Analogous
offences can be different for the purpose of 11(h) if they are
based on duties of a different nature, such as duties owed as
a member of the public vs. duties owed as a member of the
RCMP (Wigglesworth, supra) or duties owed to the Cana-
dian public vs. duties owed as a member of the American
public (Van Rassel, supra).

Paragraph 11(h) applies only to proceedings and not to
legal enactments, and therefore does not prevent Parlia-
ment from creating offences that may overlap (Nova Scotia
Pharmaceutical Society, supra).
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(iii) Finally acquitted or finally found guilty and punished

“If finally acquitted” and “if finally found guilty and pun-
ished” mean that paragraph 11(h) applies after the appellate
procedures have been completed (R. v. Morgentaler, [1988]
1 S.C.R. 30).

An accused who is acquitted by a judgment containing
no error is “finally acquitted” within the meaning of para-
graph 11(h). The fact that a proceeding is called an
“appeal” is not sufficient to make it a true appeal. An
appeal by trial de novo is actually a new trial disguised
as an appeal (Thibault, supra). Paragraph 11(h) protections
arise only if a verdict has been rendered. However, broader
protections against double jeopardy might arise under sec-
tion 7 even if there has been no verdict. For example, if a
judge were to declare a mistrial in order to give the pros-
ecution time to strengthen its case against the accused or
if the Crown were to enter a stay in order to preclude the
jury from acquitting the accused, then section 7 protections
against double jeopardy might arise even in the absence
of a verdict having being rendered (R. v. D. (T.C.) (1987),
38 C.C.C. (3d) 434 (Ont. C.A.); Pan, supra, at paragraphs
113-114).

2. Nature of the protection afforded by

paragraph 11(h)

Effectively, paragraph 11(h) can be understood as provid-
ing protection against (i) being tried again for the same
offence; (ii) being sanctioned again for the same offence,
further to the principles and purposes of sentencing; and,
(iii) being subject to retrospective changes to the conditions
of the original sanction for an offence that have the effect
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of adding to the punishment received (Whaling, supra, at
paragraph 54).

(i) Being tried again for the same offence

This aspect of paragraph 11(h) ““is directed at preventing
the State from making repeated attempts to convict an indi-
vidual”” (Shubley, supra at 15). In other words, it precludes
both (a) trying a person again for an offence that he or she
has already been acquitted of, and (b) trying a person again
for an offence that he or she has already been found guilty
and punished for (Whaling, supra at paragraphs 54, 56).

To be precluded by this aspect of paragraph 11(h), the
subsequent proceeding (“tried…again”) must be a “pro-
ceeding that is criminal or quasi-criminal in nature” (Whal-
ing, supra at paragraph 54).

(ii) Being punished again for the same offence

In the absence of being charged with an offence, engage-
ment of section 11 rights is dependent on a person being
subject to a “true penal consequence”, such as imprison-
ment or a fine of a sufficient magnitude (Wigglesworth,
supra; see also the discussion under the general section
11 heading). However, the concept of “true penal conse-
quence” does not limit the ambit of punishment under para-
graph 11(h) where a person has been directly charged with
an offence. Thus, in the circumstances of actual offence
charges, being “punished…again” can extend beyond
imprisonment and large fines, and would apply even, for
example, to a small fine. In general, the concept of pun-
ishment under paragraph 11(h) includes any consequence
of a criminal offence that ““forms part of the arsenal of
sanctions to which an accused may be liable in respect
of a particular offence and the sanction is one imposed in
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furtherance of the purpose and principles of sentencing””
(Rodgers, supra, at paragraph 63 and see generally at para-
graphs 56-63; see also, however, the discussion of Whal-
ing, below, on retrospective changes to the conditions of
the original sanction.

Punishment under paragraph 11(h) does not extend to
every potential consequence of being convicted of a crimi-
nal offence. It does not extend, for example, to an order for
DNA sampling, which is ““no more part of the arsenal of
sanctions to which an accused may be liable in respect of a
particular offence than the taking of a photograph or finger-
prints”” (Rodgers, supra, paragraph 65). In this regard, the
fact that consequences imposed for criminal conduct may
have a deterrent effect does not make it a punishment for
the purpose of paragraph 11(h). Courts have thus far found
that a requirement to register as a sex offender does not
amount to being punished again under paragraph 11(h) as it
is not punitive in nature, but rather is a protective measure
designed to safeguard the public and to provide police with
an investigative tool (R. v. Dyck, 2008 ONCA 309; 232
C.C.C. (3d) 450; see similarly under paragraph 11(i) of the
Charter, R. v. Cross, 2006 NSCA 30, 205 C.C.C. (3d) 289
leave to appeal refused, [2006] S.C.C.A. No. 161 (QL)).

There is no doubt that a court may, without violating
paragraph 11(h), take prior convictions into account when
determining the appropriate sentence. However, the funda-
mental principle of proportionality requires that the sen-
tence be proportionate to the gravity of the offence and the
degree of responsibility of the offender; a prior conviction
cannot, therefore, justify a disproportionate sentence. This
principle assures repeat offenders the right not to be “pun-
ished … again”, as guaranteed in paragraph 11(h) (R. v.
Angelillo, [2006] 2 S.C.R. 728 at paragraph 24).

Similarly, facts underlying one offence can be consid-
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ered as an aggravating factor in sentencing for another
separate offence, albeit an offence arising from the same
incident, without engaging paragraph 11(h) (R. v. L.W.T.,
[2008] S.J. No. 75 (Sask. C.A.)(QL)).

Measures imposed by a court in response to a breach of
a conditional sentencing order do not lengthen the existing
sentence, nor do they impose a different sentence; in nei-
ther their purpose nor their effect are they double punish-
ment, contrary to paragraph 11(h), for the original offence
(R. v. Casey (2000), 141 C.C.C. (3d) 506 (Ont. C.A), leave
to appeal to SCC refused, [2000] S.C.C.A. No. 382).

(iii) Being subject to retrospective changes to the conditions of the

original sanction

Being “punished… again” under paragraph 11(h) is not
limited to the concept, discussed in Rodgers, supra, of an
additional sanction imposed in furtherance of the purposes
and principles of sentencing. Paragraph 11(h) protections
also can apply as the result of retrospective changes to
existing sanctions. While paragraph 11(h) is not expressly
concerned with the temporal application of the law, post-
sentencing modifications of original sanctions may have
the effect of increasing offenders’ punishment, thereby
engaging paragraph 11(h). In this regard, paragraph 11(h)
can protect against changes in parole eligibility under the
Corrections and Conditional Release Act that are imposed
on offenders already serving sentences. The dominant con-
sideration will be whether the change frustrates “a settled
expectation of liberty” on the part of the offender. Para-
graph 11(h) is clearly violated, for example, by retrospec-
tive changes to parole eligibility rules that automatically
lengthen an offender’s period of incarceration. Paragraph
11(h) is less likely to be violated, however, if retrospective
parole eligibility changes are not automatically applicable,
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but allow for an individualized assessment focused on the
offender’s circumstances, with procedural rights in the
parole process being guaranteed (Whaling, supra).

Lower courts have not been persuaded that changes to
the judicial screening test for the Criminal Code ‘faint
hope’ provisions (allowing early parole eligibility for per-
sons convicted of murder) interfere with a settled expecta-
tion of liberty. These amendments have been characterize
as procedural in nature (R. v. Rowe, 2015 ONSC 2576; R. v.
Dell, 2015 ONSC 1570; R. v. Jenkins, 2014 ONSC 3223).

3. Relationship of paragraph 11(h) protection

with foreign proceedings

Paragraph 11(h) does not apply to an extradition hearing
since it was not intended to be given extraterritorial appli-
cation so as to govern criminal processes in another coun-
try. An extradition hearing does not involve charges or a
trial by the governments referred to in section 32 of the
Charter (R. v. Schmidt, [1987] 1 S.C.R. 500).

Even if paragraph 11(h) could apply to an offence
charged in Canada in respect of conduct for which a find-
ing of guilt was made abroad, paragraph 11(h) will not
necessarily apply if the offences are based on duties of a
different nature, such as duties owed to the Canadian pub-
lic vs. duties owed within the foreign jurisdiction (Van Ras-
sel, supra).
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26.

Section 11(i): Lesser Punishment

Provision

11. Any person charged with an offence has the right:
i. if found guilty of the offence and if the punish-

ment for the offence has been varied between the time
of commission and the time of sentencing, to the ben-
efit of the lesser punishment.

Similar provisions

There are similar or related rights in the following interna-
tional instruments binding on Canada: Article 15(1) of the
International Covenant on Civil and Political Rights, and
Article XXVI of the American Declaration of the Rights
and Duties of Man.

Paragraph 11(g) of the Charter also has a temporal
aspect, providing a right not to be found guilty for an act or
omission unless it constituted an offence at the time of the
act or omission.

The Supreme Court also has interpreted paragraph 11(h)
of the Charter (double jeopardy) to provide protection
against ““retrospective changes to the conditions of the
original sanction which have the effect of adding to the
offender’s punishment”” (Canada (Attorney General) v.
Whaling, 2014 SCC 20 at paragraph 44). The Supreme
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Court has indicated that a similar understanding of the term
“punishment” should apply to both paragraphs 11(h) and
11(i): “harmony between s. 11 (i) and (h) is desirable as
fairness in punishment underlies both provisions” (R. v.
K.R.J., 2016 SCC 31 at paragraph 39).

Residual rights in respect of the retroactive or retrospec-
tive application of law may apply under section 7 of the
Charter in situations where life, liberty or security of the
person are at stake (Gamble v. The Queen, [1988] 2 S.C.R.
595; Cunningham v. Canada, [1993] 2 S.C.R. 143).

A statutory interpretive provision of an analogous nature
is found in paragraph 44(e) of the Interpretation Act, RSC
1985, c I-21. As well, there exist common law interpretive
presumptions against retrospective and retroactive opera-
tion of statutes and against interference with vested rights.
These presumptions are of varying weight and, unlike para-
graph 11(i) and other constitutional restrictions, can be dis-
placed by explicit terms of legislation or by the necessary
implication of the legislation’s provisions. Subject to the
restrictions in the Charter, there is no general constitutional
restriction against legislative retrospectivity or retroactivity
(British Columbia v. Imperial Tobacco Canada Ltd., 2005
SCC 49).

Purpose

Paragraph 11(i), along with paragraph 11(g), “constitution-
ally enshrines the fundamental notion that criminal laws
should generally not operate retrospectively,” because
“people’s conduct and the legal consequences that flow
from it should be judged on the basis of the law in force
at the time” (K.R.J., supra at paragraphs 1, 22). This ““is
rooted in values fundamental to our legal system, including
respect for the rule of law and ensuring fairness in criminal
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proceedings”” (K.R.J., supra at paragraph 27). Retrospec-
tive criminal laws prevent individuals from reliably fore-
seeing the consequences of their action, undercut the per-
ceived integrity of the current law, are perceived as unfair,
and can thereby undermine public confidence in the admin-
istration of justice (K.R.J., supra at paragraphs 23-25).

Both paragraphs 11(i) and 11(g) ““express society’s
repudiation of retroactive punishment, broadly defined —
of retroactive legislation establishing a criminal offence in
the case of paragraph 11(g), and of retroactive legislation
under which a harsher penalty would apply to an offence
committed before its enactment in the case of s. 11(i)””
(Whaling, supra at paragraph 55).

Analysis

Paragraph 11(i) applies only to a person who has been
“charged with an offence”. This follows from the opening
words of section 11. For guidance on this requirement,
please refer to the general section 11 entry.

1. Nature of the right protected by paragraph

11(i)

Paragraph 11(i) is engaged where a person has been “found
guilty of the offence”. Where paragraph 11(i) is engaged,
it provides that a person is entitled “to the benefit of the
lesser punishment” if “the punishment for the offence has
been varied between the time of commission and the time
of sentencing.”

Four main issues have arisen so far in applying para-
graph 11(i). First, what kind of measures constitute “pun-
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ishment” for the purpose of paragraph 11(i) such that ret-
rospective increases to their severity would infringe para-
graph 11(i)? Second, does this right apply where changes
are made to the punishment for a similar but not necessarily
identical offence? Third, what is the “time of commis-
sion”? Fourth, what does it mean for the punishment to
have been “varied”, and how does one determine the
“lesser punishment”?

2. Is the measure at issue a “punishment”?

The Supreme Court has taken a “liberal and purposive”
approach to the term “punishment” in paragraph 11(i), and
has indicated that it cannot be limited to “imprisonment
and heavy fines” imposed upon conviction for an offence
(Rodgers, [2006] 1 R.C.S. 554 at paragraph 59). At the
same time, the term punishment does not encompass
““every potential consequence of being convicted of a
criminal offence”” (Rodgers, supra at paragraph 63, cited
in K.R.J., supra at paragraph 29).

A measure will be a punishment if: ““(1) it is a conse-
quence of conviction that forms part of the arsenal of sanc-
tions to which an accused may be liable in respect of a
particular offence, and either (2) it is imposed in further-
ance of the purpose and principles of sentencing, or (3) it
has a significant impact on an offender’s liberty or security
interests”” (K.R.J., supra at paragraph 41).

This section will first provide additional information on
each branch of the K.R.J. framework, before outlining the
case law on whether specific kinds of measures amount to
punishment.
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(i) The K.R.J. framework

In order to be considered a punishment, a sanction must
meet the first branch and either the second branch or the
third branch. There is no need to meet all three.

The first branch reflects the ordinary sense of punish-
ment as being ““a consequence of conviction that forms
part of the arsenal of sanctions to which an accused may be
liable in respect of a particular offence”” (Rodgers, supra
at paragraphs 62-63).

There is little jurisprudence elaborating on this branch. It
is clearly met by terms of imprisonment or heavy fines, and
other sanctions that can (or must) be imposed by a sentenc-
ing judge in respect of a particular offence (see e.g., K.R.J.,
supra at paragraph 50; Rodgers, supra at paragraph 62).
The Supreme Court has implied that other kinds of orders
that can be made at the time of sentencing may also meet
the first branch, such as forfeiture orders, firearm prohibi-
tions, driving prohibitions, and restitution orders (Rodgers,
supra at paragraph 63).

Changes to the general rules governing parole eligibility
do not satisfy the first branch. They may affect the condi-
tions under which an individual’s judicial sentence will be
served, but such alterations to the general system are not (in
and of themselves) among the arsenal of sanctions that can
be imposed on an individual as a consequence of convic-
tion (Whaling, supra at paragraph 50). However, Whaling
indicates that to the extent that changes to parole eligibility
can lengthen an individual’s period of incarceration while
under sentence, they can amount to a change in the severity
of an offender’s punishment, and thus implicate temporal
rights under the Charter.

The second branch focuses on the underlying purpose
of a sanction. To satisfy it, ““a consequence of conviction
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must be imposed in furtherance of the purpose and prin-
ciples of sentencing. … [T]he purpose of sentencing is to
‘protect society’ or advance ‘respect for the law and the
maintenance of a just, peaceful and safe society’ (section
718 of the Criminal Code) by fulfilling one or more of the
traditional sentencing objectives (ss. 718(a) through (f)) in
accordance with the principles of sentencing reflected in ss.
718.1 and 718.2”” (K.R.J., supra at paragraphs 32, 34).

The mere fact that a measure is aimed at public safety
or protection does not exempt it from the scope of pun-
ishment, including under the second branch. Because pub-
lic protection is an essential aspect of criminal sentencing,
““sanctions intended to advance public safety do not con-
stitute a broad exception to the protection s. 11(i) affords
and may qualify as punishment”” (K.R.J., supra at para-
graph 33).

In K.R.J., prohibition orders were held to meet the sec-
ond branch because they are intended to accomplish such
recognized sentencing objectives as separation from soci-
ety, assisting in rehabilitation, and deterring re-offending.
An additional consideration was that the orders are
imposed through a “discretionary and flexible process” that
““aligns with the principles of sentencing articulated in ss.
718.1 and 718.2”” (K.R.J., supra at paragraph 52).

The third branch focuses on the impact of a measure on
the individual. Even if a consequence of conviction does
not meet the purpose-based test of the second branch, it
will still be a punishment if “it has a significant impact
on an offender’s liberty or security interests.” According to
the Supreme Court, this requires “a significant impact on
an offender’s constitutionally protected liberty or security
interests”. Meeting this threshold requires that ““a conse-
quence of conviction must significantly constrain a per-
son’s ability to engage in otherwise lawful conduct or
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impose significant burdens not imposed on other members
of the public”” (K.R.J., supra at paragraph 42, citing
Hooyer, supra at paragraph 45).

(ii) Whether specific kinds of measures amount to “punishment”

Clearly a term of imprisonment imposed on a convicted
offender as part of his or her sentence would be considered
punishment. So too would a fine imposed as a penalty for
an offence. The Supreme Court has not directly established
this in the context of paragraph 11(i), but with respect
to paragraph 11(h) see Whaling, supra at paragraph 51:
““Incarceration is … the most obvious example of pun-
ishment in the “arsenal of sanctions” available under the
Criminal Code. It and heavy fines are the benchmark sanc-
tions against which other, less severe sanctions are
assessed””. See also Rodgers, supra at paragraph 59.

The Supreme Court has recognized the following addi-
tional measures as punishments for the purpose of para-
graph 11(i):

• A prohibition order, imposed on certain convicted
offenders pursuant to section 161 of the Criminal
Code (K.R.J., supra at paragraphs 49-57; see also R.
v. Farler, 2013 NSCA 13);

• A conditional discharge, imposed instead of a convic-
tion on an accused who has pleaded guilty or been
found guilty, pursuant to section 730 of the Criminal
Code (Rodgers, supra at paragraph 61);

• Sentencing pursuant to the dangerous offender
regime (R. v. Johnson, 2003 SCC 46 at paragraphs
13, 41-46). The Court held that paragraph 11(i) enti-
tled an offender facing a “dangerous offender” desig-
nation to the benefit of consideration under long-term
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offender provisions, even though those provisions
had been enacted after the offender committed his
offences. The reason was that the “new” provisions
allowed for a “lesser punishment”, because they
could allow some offenders who may have been
declared dangerous under the former provisions (and
thus face a sentence of indeterminate detention) to
benefit from the long-term offender designation
available under the new provisions (and thus face a
determinate sentence followed by a long term super-
vision order).

The Supreme Court has held that a judicial order to gather
a DNA sample from a convicted offender, pursuant to sec-
tion 487.055 of the Criminal Code, does not amount to
part of that offender’s punishment. First, ““DNA sampling
and analysis is no more part of the arsenal of sanctions to
which an accused may be liable in respect of a particular
offence than the taking of a photograph or fingerprints””
(Rodgers, supra at paragraph 65). Second, such orders are
made to assist in the investigation of future crimes. They
may have the “residual benefit” of deterring the offender
but that is not their underlying purpose. (Rodgers, supra
at paragraphs 64-65, K.R.J., supra at paragraphs 29, 53).
Third, providing a DNA sample does not “meaningfully
impair” liberty or security of the person (Rodgers, supra
at paragraph 64; K.R.J., supra at paragraph 55, citing R. v.
Hooyer, 2016 ONCA 44).

The Saskatchewan Court of Appeal has held that the
word “punishment” refers to the legislatively fixed pun-
ishment and not to the range of sentences imposed by
the courts. The paragraph 11(i) right does not entitle an
offender to benefit from a more lenient judicial attitude to
punishment that may have existed at the time the offence
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was committed (R. v. R. D. (1996), 48 C.R. (4th) 90 (Sask.
C.A.).

There is appellate-level authority on whether the follow-
ing measures amount to part of the punishment for the pur-
pose of paragraph 11(i). Note that many of these decisions
pre-date K.R.J. and its restatement of the analytical frame-
work for whether a measure amounts to punishment:

• Parole eligibility under the Corrections and Condi-
tional Release Act: Applying the Supreme Court’s
paragraph 11(h) decision in Whaling to paragraph
11(i), appeal courts have consistently held that such
rules governing parole eligibility amount to part of
the punishment for the purpose of paragraph 11(i)
(see Liang v. Canada (Attorney General), 2014
BCCA 190, leave to appeal refused, [2014] S.C.C.A.
No. 298; Lewis v. Canada (Attorney General), 2015
ONCA 379, leave to appeal refused, [2015] S.C.C.A.
No. 325; Nucci v. Canada (Attorney General), 2015
MBCA 122; Parent c. Guimond, 2016 QCCA 159).

• Limits on parole eligibility established through sen-
tencing provisions in the Criminal Code: Appeal
courts have held that such rules amount to part of the
punishment (see R. v. Logan (1986), 14 O.A.C. 382
(C.A.); R. v. C. (T.J.) (1993), 86 C.C.C. (3d) 181
(Man. C.A.); R. v. Lambert (1994), 93 C.C.C. (3d) 88
(Nfld. C.A.), leave to appeal to the S.C.C. refused,
[1994] S.C.C.A. No. 448; R. v. Richard (1994), 94
C.C.C. (3d) 285 (N.S.C.A.); R. v. Cuff, 2004 NLCA
38).

• Credit for pre-sentencing custody: A retrospective
amendment limited judicial discretion to award credit
for pre-sentencing custody, and thus potentially
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extended certain offenders’ periods of incarceration.
An appellate court held that this had the effect of
varying the punishment for offences and therefore
limited paragraph 11(i) (see R. v. R.S., 2015 ONCA
291).

• A requirement to register in a sex offender registry,
arising as a result of conviction: Appeal courts have
held that such requirements do not amount to punish-
ment (see R. v. Cross, 2006 NSCA 30, leave to
appeal refused, [2006] S.C.C.A. No. 161; R. v. Dyck,
2008 ONCA 309; see also Hooyer, supra at para-
graph 45).

• Committal to prison under section 734.7 of the Crim-
inal Code for non-payment of a fine: An appeal court
has held that this is not a punishment, but rather an
enforcement mechanism designed to encourage
offenders to pay if they have the means to do so. The
decision distinguished a section 734.7 order, which
applies where a fine remains unpaid after sentencing,
with an order for imprisonment in default of payment
that is made as part of the sentence itself under sec-
tion 787 of the Criminal Code (see R. v. Bourque
(2005), 193 C.C.C. (3d) 485 (Ont. C.A.) at paragraph
20).

The Supreme Court has found that the creation of the con-
ditional sentencing regime constituted a mitigation of pun-
ishment within the meaning of the analogous provisions
of paragraph 44(e) of the Interpretation Act (R. v. R.A.R.,
[2000] 1 S.C.R. 163). Lower courts have found this also
to be the case in respect of paragraph 11(i) rights to con-
ditional sentencing, thus allowing otherwise-qualified
offenders the benefit of this lesser punishment (see e.g.,
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R. v. Cadman, 2016 BCSC 474; R. v. Aguas, 2015 ONSC
5732; R. v. Mehanmal, 2012 ONCJ 681; R. v. Yusuf, 2011
BCSC 626). In R. v. Vautour, 2016 BCCA 497, the BCSC
had also taken this approach to conditional sentencing in
the sentencing order under appeal, but the BCCA did not
need to decide the Charter issue to dispose of the appeal.

3. Is the “offence” the same?

In Gamble, supra, Wilson J. stated that she was not per-
suaded that it would be appropriate to give a restrictive
reading to paragraph 11(i) such that it would apply only
to changes in the punishment for the same offence, as
opposed to situations where both the offence and punish-
ment had changed. Wilson J., however, did not have to
decide the question and expressly refrained from doing so.

Subsequently, the British Columbia Court of Appeal
decided that for paragraph 11(i) to apply, there must be
a real correspondence between the offence as described
previously and the offence having a lesser punishment. It
found that there is no real correspondence between having
sexual relations with a stepdaughter in violation of para-
graph 153(1)(a) of the Criminal Code (now repealed) and
the offence provided for in section 146 of the Code pro-
hibiting sexual contact with a young person by a person in
a position of trust or authority. The Court of Appeal also
rejected the argument of there being a paragraph 11(i) ben-
efit due to the punishment having been, in effect, reduced
to zero by the previous offence having been repealed (R. v.
E.R. (1992), 77 C.C.C. (3d) 193 (B.C.C.A.)).
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4. What is the “time of commission”?

This issue has not been addressed by the Supreme Court,
and the case law from provincial appellate courts is mixed.

According to the Ontario Court of Appeal, the “time of
commission” for the offence is the time that culpability
attaches for an offence. In other words, the “time of com-
mission” is the time when the person becomes “liable to
be convicted for the offence” because ““he or she has per-
formed the required actus reus with the required mens rea.
Criminal culpability exists from that point forward whether
the offence is a continuing one or not”” (Canada (Attor-
ney General) v. Lalonde, 2016 ONCA 923 at paragraphs
15-17). Therefore, where a person has been found guilty
of a conspiracy offence (or some other continuing offence
that may “straddle” the date on which the available pun-
ishment was varied), the “time of commission” is the time
when the person began to commit the offence, and not the
time when that offence was completed or terminated (ibid.
at paragraph 16).

However, appeal courts in Quebec and Saskatchewan
have applied a different approach to continuing offences,
appearing in brief reasons to have understood the “time of
commission” to mean the time that the offence was com-
pleted (R. v. Pouliot, 2006 QCCA 643 at paragraph 4; R.
v. V.I.C., 2005 SKCA 95 paragraph 11). Note the consid-
eration of these decisions in Lalonde, supra at paragraphs
20-24.
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5. Has the punishment been varied, and if so,

what is the lesser punishment?

Paragraph 11(i) gives the accused the benefit of the lesser
punishment only if the variation in punishment occurs
before sentencing. In this respect, the provision differs
from Article 15(1) of the International Covenant on Civil
and Political Rights, which extends the benefit of lesser
punishment to any time after conviction (R. v. Milne,
[1987] 2 S.C.R. 512).

The lesser punishment is identified through a compar-
ison of the effects of the different punishments on the
offender. According to the Supreme Court, “the ‘lesser
punishment’ to which an accused is entitled” is deemed to
be the “punishment with the less severe impact on the lib-
erty or security of an offender” (K.R.J., supra at paragraph
40).

The “punishment” is varied where there are legislative
changes that affect the punishment available for the
offence. It is not considered to have been varied merely
because of changes in judicial attitudes (R.D., supra; R.S.,
supra at paragraphs 33-36).

It is unclear whether paragraph 11(i) can come into play
where a change in the legislation occurs while a matter is
under appeal. Appellate courts are divided on this issue.
Certain courts have found that paragraph 11(i) applies only
until the accused is sentenced at the trial level (R v. Luke
(1994), 87 C.C.C. (3d) 121 (Ont. C.A.), leave to appeal to
the SCC refused, [1994] S.C.C.A. No. 299; R. v. Bishop
(1994), 94 C.C.C. (3d) 97 (Alta. C.A.)). Other courts have
held that “time of sentencing” means once all appeals have
been expended (R. v. Lusignan (1993), 79 C.C.C. (3d) 572,
(N.S.C.A.); R. v. Dussault, [1993] A.Q. no 1219 (Que.
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C.A.) (QL); R. v. Dowd (1997), 120 C.C.C. (3d) 360
(N.B.C.A.); R. v. Olah (1997), 115 C.C.C. (3d) 389 (Ont.
C.A.), leave to appeal refused, [1997] S.C.C.A. No. 549).

An increase in the maximum punishment since the com-
mission of the offence is in itself of no consequence where
the punishment imposed is in any case less than the maxi-
mum prescribed for the offence at the time of its commis-
sion. In R. v. W.G., [1995] S.J. No. 616 (Sask. C.A.) (QL),
the accused committed sexual offences between 1972 and
1981. Several years later he was charged with these
offences when the maximum punishment for sexual assault
prescribed by the Criminal Code had increased from 5 to
10 years. He was sentenced to three years and thus received
a lesser punishment than the maximum of 5 years pre-
scribed at the time the offence was committed.

Section 1 considerations specific to this paragraph

When assessing whether an infringement of a Charter right
is justifiable under section 1, ““the relevant frame of ref-
erence is not the overall scheme of the legislation, but the
aspect of the law that is challenged”” (Liang, supra at
paragraph 48). Therefore, a section 1 justification in rela-
tion to an infringement of paragraph 11(i) should focus
on whether “the retrospective operation of the impugned
law” [emphasis added] is justifiable. However, “the more
general purpose” for the amendments at issue ““informs
the specific rationale for applying the amendments retro-
spectively”” (K.R.J., supra at paragraph 62; see also R.S.,
supra at paragraph 39).

Courts have, on several occasions, rejected section 1 jus-
tifications that were based on the argument that retrospec-
tive application of the “new” or “amended” regime would
be more effective than what was in place at the time the
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person’s offence was committed. According to the B.C.
Court of Appeal, the “mere assertion that a previous regime
has been suboptimal, and the new regime preferable, does
not” necessarily suffice as a section 1 justification: ““the
fact the offender will receive a lesser punishment, and per-
haps one that does not meet the objectives of the present
sentencing regime, is exactly what s. 11(i) contemplates””
(Liang, supra at paragraphs 59-60; R.S., supra at paragraph
43).

One way that paragraph 11(i) limitations have been justi-
fied is by showing that changing social circumstances have
required an existing provision to be updated or expanded,
to maintain its effectiveness. In K.R.J., one of the
impugned prohibition order powers was upheld as a jus-
tifiable infringement of paragraph 11(i) in part because it
was “directed at grave, emerging harms precipitated by a
rapidly evolving social and technological context”, which
were inadequately addressed by the version of the measure
that was in place at the time the offender had committed
his offences (paragraphs 101-114). In comparison, with
respect to the measure that was not upheld as justifiable,
the majority held that “Parliament does not appear to have
been responding to an emerging threat, or an evolving
social context” (paragraph 83).
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27.

Section 12: Cruel and Unusual

Treatment or Punishment

Provision

12. Everyone has the right not to be subjected to any cruel
and unusual treatment or punishment.

Similar provisions

Paragraph 2(b) of the Canadian Bill of Rights is a similar
provision. Section 7 of the Charter includes a related prin-
ciple, prohibiting grossly disproportionate limitations of
the right to life, liberty and security of the person (Canada
(Attorney General) v. Bedford, 2013 SCC 72 at paragraphs
120-122). Note, however, that with respect to criminal sen-
tencing, the gross disproportionality standard in section 7
is the same as it is under section 12. In other words, the
section 7 principle against gross disproportionality would
not give rise to a constitutional remedy against a criminal
sentence if that sentence is in accordance with section 12
(R. v. Malmo-Levine, R. v. Caine, [2003] 3 S.C.R. 571 at
paragraph 160; R. v. Safarzadeh-Markhali, 2016 SCC 14 at
paragraph 72).

There are similar or related rights in the following inter-
national instruments binding on Canada: articles 7, 8, 10 of
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the International Covenant on Civil and Political Rights;
articles 1, 2, 16 of the Convention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment; article 37 of the Convention on the Rights of the
Child; article 15 of the Convention on the Rights of Persons
with Disabilities; and article XXVI of the American Decla-
ration of the rights and Duties of Man. See also articles 7,
8 of the Rome Statute of the International Criminal Court.

See also the following international, regional and com-
parative law instruments that are not legally binding upon
Canada but include Similar provisions: articles 5, 6, 7 of
the American Convention on Human Rights; the Inter-
American Convention to Prevent and Punish Torture; arti-
cles 3, 4 of the European Convention on Human Rights (the
European Convention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment; and the
8th Amendment of the Constitution of the United States of
America.

Purpose

The Supreme Court has never directly defined an under-
lying purpose for section 12. However, it is clear from
the case law that section 12 prohibits the imposition of
certain treatments or punishments, through a contextual
assessment of “the effect that the [treatment or] punishment
may have on the person on whom it is imposed” balanced
against the objective for that treatment or punishment. Sec-
tion 12 prohibits treatment or punishment that is “grossly
disproportionate” in the circumstances; in other words,
ones that would “outrage our society’s sense of decency”
such that Canadians would find it “abhorrent or intolera-
ble” (R. v. Smith, [1987] 1 S.C.R. 1045 at 1072; R. v. Mor-
risey, 2000 SCC 39 at paragraph 26.)
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Analysis

For section 12 to be engaged, the impugned measure must
be a “treatment or punishment” by a Canadian state actor. If
so, the question is whether the treatment or punishment is
“cruel and unusual”, and therefore a violation of section 12
(Rodriguez v. British Columbia (Attorney General), [1993]
3 S.C.R. 519 at 608-609; Canadian Foundation for Chil-
dren, Youth and the Law v. Canada (Attorney General),
2004 SCC 4 at paragraph 47).

1. Treatment or punishment by Canadian state

actor

The Supreme Court has not articulated a general definition
for either “treatment” or “punishment”, at least in the con-
text of section 12.

However, the meaning of “punishment” has been
defined in the context of paragraphs 11(h) and 11(i) of
the Charter (see R. v. K.R.J., 2016 SCC 31). The section
11 case law could be referred to in seeking to determine
whether a measure falls under section 12, but note that it is
conceivable that the term “punishment” may have a differ-
ent meaning under sections 11 and 12.

Whatever the precise meaning of “punishment” under
section 12, the term “treatment” extends the application of
section 12 beyond measures that amount to “punishment”
(Rodgers, supra at paragraph 63). The Supreme Court has
noted the broad dictionary definition of “treatment” as “a
process or manner of behaving towards or dealing with
a person or thing…” (Chiarelli v. Canada (Minister of
Employment & Immigration), [1992] 1 S.C.R. 711 at para-
graph 29). The Supreme Court has left open the possibility
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that “treatment” may include measures imposed by the
state outside of the penal or quasi-penal context. However,
the mere fact that certain conduct is prohibited by law
does not constitute treatment under section 12. According
to the Supreme Court, “there must be some more active
state process in operation, involving an exercise of state
control over the individual, in order for the state action in
question, whether it be positive action, inaction or prohibi-
tion, to constitute ‘treatment’ under section 12 (Rodriguez
v. British Columbia (Attorney General), supra, at 610).

The following measures have been considered “treat-
ments or punishments” for the purpose of section 12:

• A term of imprisonment, imposed as a penalty for an
offence, is a punishment (Smith, supra at 1077; R. v.
Nur, 2015 SCC 15).

• A monetary fine, imposed as a penalty for an offence,
is a punishment (R. v. Pham (2002), 167 C.C.C.
(3d) 570 (Ont. C.A.); R. v. Desjardins (1996), 182
N.B.R. (2nd) 321 (N.B.C.A.); R. v. Lambe, 2000
NFCA 23).

• Detention for non-punitive reasons is a treatment —
including the detention of permanent residents and
foreign nationals for immigration-related reasons, as
authorized under the Immigration and Refugee Pro-
tection Act (Charkaoui v. Canada (Citizenship and
Immigration), 2007 SCC 9 at paragraphs 95-98).

• Transfer of an inmate to administrative or discipli-
nary segregation is a treatment or punishment (R. v.
Marriott, 2014 NSCA 28 at paragraphs 34-46, appli-
cation for leave to appeal to SCC dismissed, 2015
CanLII 8564; Bacon v. Surrey Pretrial Services Cen-
tre (Warden), 2010 BCSC 805; R. v. Olson (1987), 62
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O.R. (2d) 321 (C.A.)).

• Other conditions of detention are also considered
“treatment”. For example, the overall conditions in
pre-trial detention and immigration detention have
been assessed as “treatment” (Ogiamien v Ontario,
2016 ONSC 3080; Trang v. Alberta (Edmonton
Remand Centre), 2010 ABQB 6; R. v. Munoz, 2006
ABQB 901).

• A prohibition on the possession of firearms by con-
victed drug offenders is a punishment. Although its
purpose is primarily preventive, it “may have some
punitive effect on the offender” (R. v. Wiles, [2005] 3
S.C.R. 895 at paragraph 3).

• The mandatory forfeiture of firearms involved in
offences is a treatment or punishment, at least when it
is imposed as a consequence of criminal conviction
(R. v. Montague, 2014 ONCA 439 at paragraph 39,
application for leave to appeal to SCC rejected, 20
November 2014).

• The taking of a DNA sample, at least where ordered
as a consequence of conviction, is a treatment
(Rodgers, supra at paragraph 63).

Removal or deportation of a foreign national from Canada
is not a punishment, but the Supreme Court has left open
the possibility that removal may amount to “treatment” that
engages section 12 (Chiarelli, supra at 735).

Similarly, extradition from Canada is not a punishment.
The foreseeable treatment or punishment of the individual
by the foreign state, post-extradition, is too causally remote
from actions by Canadian officials to be considered under
section 12. Rather, it should be considered under section 7
(United States v. Burns, [2001] 1 S.C.R 283 at paragraphs
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50-57; Kindler v. Canada (Minister of Justice, [1991] 2
S.C.R. 779; Reference Re Ng Extradition (Can.), [1991] 2
S.C.R. 858).

The use of corrective force against children, “by parents
in the family setting”, does not engage section 12: it “is
not treatment by the state” (Canadian Foundation, supra,
at paragraph 48) The Supreme Court has left open the ques-
tion of whether section 12 is engaged when teachers who
are employed by the state use corrective force against chil-
dren. Even if such corrective force does amount to “treat-
ment” by the state, the “reasonable” corrective force that
teachers are permitted to use under section 43 of the Crim-
inal Code would not be considered “cruel and unusual”.
(Ibid. at paragraphs 48-49)

The Supreme Court has left open the question of whether
an administrative suspension of a licence is punishment
(Harvey v. New Brunswick (Attorney General), [1996] 2
S.C.R. 876 at paragraph 34). Lower courts have answered
this question in the negative (R. v. Miller (1998), 65 O.R.
(2d) 746 (Ont C.A.); Arsenault v. Charlottetown
(City),[1991] P.E.I.J. No. 28 (P.E.I.S.C. T.D.) (QL).

A number of lower courts have considered whether the
victim surcharge — a monetary penalty imposed on
offenders in addition to any other penalty, which provides
funding for victim services — is a “treatment or punish-
ment”. Most have concluded that it is a punishment, liken-
ing the surcharge to a fine. (see, e.g., Boudreault c. R., 2016
QCCA 1907 at paragraphs 155-159, 178; R. v. Michael,
2014 ONCJ 360 at paragraphs 3-17; R. v Larocque, 2015
ONSC 5407; R. v. Barinecutt, 2015 BCPC 189)

In one recent decision, the Federal Court took an excep-
tionally expansive approach to the term “treatment” (Cana-
dian Doctors for Refugee Care v. Canada (Attorney Gen-
eral), 2014 FC 651). The Court held that the withdrawal
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or limitation of health care funding for certain refugee
claimants engaged section 12, because these individuals
“are under immigration jurisdiction, and as such are effec-
tively under the administrative control of the state”: for
example, through immigration detention, conditions of
release, and limitations on their ability to work or receive
social assistance benefits (ibid. at paragraph 585). The
Court limited its holding to “the unusual circumstances of
this case” (ibid. at paragraph 610).

2. Cruel and unusual?

If a measure engages section 12, the next question is
whether it is “cruel and unusual”.

This is a high threshold. To be cruel and unusual the
treatment or punishment must be “grossly disproportion-
ate”: in other words, “so excessive as to outrage [our]
standards of decency”, and be “abhorrent or intolerable to
society”. The threshold is not met by treatment or punish-
ment that is “merely excessive” or disproportionate (Smith,
supra, at 1072; Wiles, supra, at paragraph 4; Charkaoui,
supra, at paragraph 95; Nur, supra, at paragraph 39; Mor-
risey, supra, at paragraph 26; R. v. Ferguson, 2008 SCC 6
at paragraph 14; R. v. Malmo-Levine, supra, at paragraph
159; R. v. Lloyd, 2016 SCC 13 at paragraph 24).

Note that the phrase “cruel and unusual” is a “statement
of a compendious norm”, one that is meant to be flexible,
context-specific, and linked to reasonable or objective
community standards. It can be expected that the protection
of section 12 will evolve over time (Smith, supra).
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(i) Extreme or irreversible treatments or punishments

Several extreme kinds of treatment or punishment are
clearly cruel and unusual, and thus contrary to section 12:

• Torture is “blatantly contrary to section 12” (Kazemi
Estate v. Islamic Republic of Iran, 2014 SCC 62 at
paragraph 52; Suresh v. Canada (Minister of Citizen-
ship and Immigration), 2002 SCC 1 at paragraph 51).
For the generally agreed-upon definition of “torture”,
see section 269.1 of the Criminal Code and Article 1
of the Convention against Torture.

• ““The infliction of corporal punishment, such as the
lash, irrespective of the number of lashes imposed, or
… the lobotomisation of certain dangerous offenders
or the castration of sexual offenders”” (Smith, supra
at 1073).

The Supreme Court has never had to decide whether capital
punishment imposed directly by the Canadian government
would be contrary to section 12. However, the Court has
indicated that because the death penalty is “irreversible”
and “its implementation necessarily causes psychological
and physical suffering”, it “engages the underlying values
of the prohibition against cruel and unusual punishment”
(Burns, supra at paragraph 78).

(ii) Criminal sentences of imprisonment – duration

It is no simple task to demonstrate that the duration of a
criminal sentence unjustifiably limits section 12: “the test
is not one which is quick to invalidate sentences crafted by
legislators” (R. v. Goltz, [1991] 3 S.C.R. 485 at 501; R. v.
Latimer, 2001 SCC 1 at paragraphs 75-77)”. The Supreme
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Court has given Parliament substantial latitude in develop-
ing a rational sentencing scheme and advancing its stated
penal objectives. It is within the purview of Parliament to
emphasize certain sentencing objectives, such as punish-
ment, deterrence and denunciation, over other sentencing
principles, such as rehabilitation (Morrisey, supra).

In evaluating whether a criminal sentence is a “cruel and
unusual punishment” the core question is whether the sen-
tence is ““grossly disproportionate to the sentence that is
appropriate, having regard to the nature of the offence and
the circumstances of the offender”” (Nur, supra at para-
graph 39, citing Smith, supra at 1073; Lloyd, supra at para-
graphs 22-23).

The test of gross disproportionality requires that a num-
ber of factors be carefully examined and weighed against
each other:

• The gravity of the offence;

• The personal characteristics of the offender;

• The circumstances of the offence;

• The effect of the sentence on the offender and other
claimants;

• Whether the punishment is necessary to achieve a
valid penal purpose (Is Parliament responding to a
pressing problem?);

• Whether the punishment is founded on recognized
sentencing principles;

• Whether valid alternatives to the punishment exist;

• Comparison with punishments for other crimes
within the jurisdiction to determine proportionality;

• Comparison with punishments for similar crimes in
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other jurisdictions (See Smith, supra at page
1073-1074; R. v. Lyons, [1987] 2 S.C.R. 309 at 337;
Goltz, supra at 499-500; Latimer, supra at para-
graphs 73-78; Morrisey, supra at 108-109).

A sentencing provision that establishes a high maximum
penalty, but no mandatory minimum, will not itself limit
section 12. While it is possible that an individual sentence
imposed by a judge under a sentencing provision that
allows for a high maximum sentence would be grossly dis-
proportionate, this is a matter of error that can be corrected
on appeal of the individual sentence. The validity of the
underlying sentencing provision would not be in question
(Smith, supra at paragraph 67; R. v. Malmo-Levine; R. v
Caine, supra at paragraph 158).

On the other hand, mandatory minimum sentencing pro-
visions can raise issues of gross disproportionality, because
they have the potential to require departures from the gen-
eral principle of proportionality in sentencing. However,
such provisions are not inherently contrary to section 12
(Smith, supra; Nur, supra at paragraphs 44-46).Each
mandatory minimum sentencing provision must be
assessed on its own merits in light of the gross dispro-
portionality standard. As the Supreme Court has observed,
““the wider the range of conduct and circumstances caught
by the mandatory minimum, the more likely it is that the
mandatory minimum will apply to offenders for whom
the sentence would be grossly disproportionate”” (Lloyd,
supra at paragraphs 3, 24, 35).

Where there is a challenge to a mandatory minimum sen-
tencing provision, the section 12 analysis will involve two
steps:

1. ““The court must determine what constitutes a pro-
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portionate sentence for the offence having regard to
the objectives and principles of sentencing in the
Criminal Code””; then

2. ““The court must ask whether the mandatory mini-
mum requires the judge to impose a sentence that is
grossly disproportionate to the fit and proportionate
sentence””, either on the individual before the court,
or on other individuals in reasonably foreseeable cir-
cumstances (Nur, supra at paragraphs 46, 77; Lloyd,
supra at paragraphs 22-23).

In identifying the reasonably foreseeable circumstances in
which a mandatory minimum might be imposed, the key
question is whether a circumstance “may reasonably be
expected to arise”, based on both existing case law and
common sense about the minimum conduct caught by the
offence (Nur, supra at paragraph 56). The Supreme Court
offers the following guidance:

• Courts should stay “grounded in judicial experience
and common sense”, and may wish to begin the
analysis by reviewing the circumstances described in
reported case law (Nur, supra, at paragraph 62).

• However, the analysis is not limited to “situations
that are likely to arise in the general day-to-day appli-
cation of the law”. It should include “circumstances
that are foreseeably captured by the minimum con-
duct caught by the offence”, excluding only far-
fetched, “fanciful or remote situations” (Nur, supra,
at paragraph 68; Goltz, supra at 506).

• If a situation has arisen in the case law, no matter
how marginal or exceptional it may appear, then it
must be considered. According to the Supreme Court,
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““reported cases illustrate the range of real-life con-
duct captured by the offence. I see no principled rea-
son to exclude them on the basis that they represent
an uncommon application of the offence, provided
that the relevant facts are sufficiently reported””
(Nur, supra at paragraph 72).

• The personal characteristics of offenders who may be
subject to a mandatory minimum may be considered,
subject to some limitations: ““the inquiry into reason-
ably foreseeable situations the law may capture may
take into account personal characteristics relevant to
people who may be caught by the mandatory mini-
mum, but must avoid characteristics that would pro-
duce remote or far-fetched examples”” (Nur, supra at
paragraph 76).

The Crown’s ability to proceed summarily in relation to a
hybrid offence does not “save” what is otherwise a grossly
disproportionate mandatory minimum for indictable
offences. If the Crown is procedurally allowed to elect that
an offence should be prosecuted by indictment, and thus be
subject to a problematic mandatory minimum, that is suffi-
cient for the purpose of the section 12 analysis. Because of
the high standard for judicial review of prosecutorial dis-
cretion (“abuse of process”, rather than reasonableness), it
would be inappropriate to have the constitutionality of a
statutory provision rest on the expectation that the Crown
will always act properly (Nur, supra at paragraphs 85-97).

The possibility of parole should not be considered in
assessing the impact of a mandatory minimum sentence on
offenders. Parole is a statutory privilege rather than a right;
the parole board’s role is to ensure the offender is safely
released into the community, not to ensure the proportion-
ality of the sentence (Nur, supra at paragraph 98).
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The Supreme Court has held that the following manda-
tory minimum sentences were contrary to section 12,
because of their application in reasonably foreseeable cir-
cumstances:

• a mandatory minimum of 7 years imprisonment, for
importing any quantity and any type of illegal nar-
cotic (subsection 5(2) of the Narcotic Control Act,
now repealed) (Smith, supra);

• mandatory minimums — 3 years imprisonment for a
first offence, 5 years imprisonment for a second or
subsequent offence — for possessing loaded prohib-
ited firearms (Nur, supra);

• a mandatory minimum of 1 year imprisonment for
possessing controlled substances for the purpose of
trafficking (Lloyd, supra).

The Supreme Court has held that the following mandatory
minimum sentences were not contrary to section 12:

• a mandatory minimum of life imprisonment without
parole for 25 years, for first-degree murder (R. v.
Luxton, [1990] 2 S.C.R. 711);

• a mandatory minimum of seven days imprisonment
and a $300 fine, enacted under provincial law for dri-
ving a motor vehicle while prohibited from doing so
(Goltz, supra);

• a mandatory minimum of 4 years imprisonment, for
criminal negligence causing death with a firearm
(Morrisey, supra);

• a mandatory minimum of life imprisonment without
parole for 10 years, for second degree murder
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(Latimer, supra);

• a mandatory minimum of 4 years imprisonment, for
unlawful act manslaughter (Ferguson, supra).

(iii) Detention: indefinite detention and conditions of detention

Detaining an individual is not an inherently “cruel and
unusual” treatment or punishment: ““It is not the detention
itself, or even its length, that is objectionable. Detention
itself is never pleasant, but it is only cruel and unusual in
the legal sense if it violates accepted norms of treatment””
(Charkaoui, supra at paragraph 96; Jaballah v. Canada
(Minister of Citizenship and Immigration), 2004 FC 299 at
paragraph 56).

Detention that is for an extended period and of an uncer-
tain duration (i.e., no defined end date) is not necessarily
cruel and unusual, but it may be if the individual is denied
a meaningful opportunity to challenge the continued deten-
tion. In the context of immigration detention, section 12
requires that an extended period of detention be “accompa-
nied by a meaningful process of ongoing review that takes
into account the context and circumstances of the individ-
ual case”, which affords the individual regular and “mean-
ingful opportunities to challenge their continued detention”
(Charkaoui, supra, at paragraphs 107, 110).

Similarly, in the criminal context, the imposition of an
indeterminate sentence under “dangerous offender” legis-
lation does not unjustifiably limit section 12 of the Char-
ter, as the statutory provision allows for periodic review of
the individual’s circumstances by the parole board (Lyons,
supra at 341). Where, however, the review is not properly
conducted, the punishment may become “cruel and
unusual” (Steele v. Mountain Institution, [1990] 2 S.C.R.
1385).
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Conditions of detention can also be a basis for a finding
that otherwise lawful detention has become “cruel and
unusual”. There have been a number of lower court deci-
sions assessing individuals’ specific conditions of deten-
tion under section 12, but many of these cases have not
reached a higher appellate level. For example:

• Ogiamien v. Ontario, 2016 ONSC 3080, under appeal
at time of the update: a sustained period of frequent,
unpredictable lockdowns in restrictive conditions
amounted to cruel and unusual treatment;

• Trang v. Alberta (Edmonton Remand Centre), 2010
ABQB 6: double-bunked inmates held in a restrictive
remand facility for prolonged periods, in poor mater-
ial conditions, were subjected to cruel and unusual
treatment;

• R. v. Munoz, 2006 ABQB 901: no violation of section
12 due to relatively brief periods in RCMP lock-up,
an extended period in a crowded and restrictive
remand facility, or extended periods in administrative
and disciplinary segregation.

Segregation of an inmate is not necessarily contrary to sec-
tion 12. However, it may be cruel and unusual treatment
or punishment in certain instances, if it is so excessive as
to outrage standards of decency. There must be adequate
safeguards before such a measure can be undertaken. The
inmate must be observed and his or her health protected.
Moreover, the segregation must be for a valid purpose
(Olson, supra, aff’d without reference to this point, S.C.C.;
Marriott, supra, at paragraphs 34-46; Bacon, supra).

It is not necessarily cruel and unusual to detain an
accused person awaiting trial in conditions that are similar
to those for individuals who have been convicted and are
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serving a sentence of imprisonment. So long as the condi-
tions do not “outrage standards of decency”, in light of all
the circumstances, section 12 is not limited by this sort of
treatment. (Sanchez v. Superintendent of the Metropolitan
Toronto West Detention Centre (1996), 34 C.R.R. (2d) 368
(Ont. C.A.)).

A ban on smoking in a correctional facility is a part of
the prisoner’s “treatment”, but it is generally not “cruel and
unusual” (see Regina Correctional Centre v. Saskatchewan
(Department of Justice), [1995] S.J. No. 350 at paragraphs
10-13 (Q.B.) (QL), followed in Saskatoon Correctional
Centre Inmate Committee v. Saskatchewan, 2000 SKQB
204 at paragraphs 32-33; McNeill v. Ontario (Ministry of
the Attorney General & Correctional Service), [1998] O.J.
No. 2288 at paragraphs 19-25 (Ont. Gen. Div.) (QL); for
an exceptional case involving a new smoking ban imposed
with little notice, see McCann v. Fraser Regional Correc-
tional Centre, [2000] B.C.J. No. 559 (S.C.)).

(iv) Criminal fines, forfeitures, and prohibition orders

Given the high standard to find a violation of section 12,
appellate rulings have suggested that even if punishment
or treatment with a purely monetary impact might in some
circumstances be “cruel and unusual”, those circumstances
are likely to be exceptional (see, e.g., Turner v. Manitoba,
[2002] 3 W.W.R. 601 (Man C.A.); Lambe, supra).

Generally, minimum fine provisions do not constitute
cruel and unusual punishment (Desjardins, supra; Pham,
supra; R. v. Zachary,[1996] A.Q. No. 2970 (Que. C.A.)
(QL); R. v. MacFarlane, [1997] P.E.I.J. No. 116 (P.E.I.
C.A.) (QL)). Appellate courts have held that the inability
to pay the fine is immaterial or of little weight to the analy-
sis of whether the fine constituted cruel and unusual pun-
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ishment. (Desjardins, supra; Pham, supra at paragraph 17)
Note that certain Criminal Code provisions attenuate the
impact of minimum fines. Section 734.3 of the Criminal
Code permits an offender to apply for an extension of time
to pay a fine beyond the period imposed by the trial judge.
Moreover, section 734.7 of the Code provides certain safe-
guards where imprisonment is to be applied in default of
fine payment (e.g., issuing a warrant for committal only
where the offender has refused to pay the fine without rea-
sonable excuse).

There have been a number of challenges under section
12 to the victim surcharge, a monetary fine that is manda-
torily imposed under section 743 of the Criminal Code. At
the time of this update, the Quebec Court of Appeal was
the only provincial appeal court to have ruled on the matter.
It upheld the surcharge in light of flexibility in the above-
noted enforcement provisions, and the ability to consider
the surcharge amount in tailoring a just and appropriate
overall sentence (Boudreault c. R., 2016 QCCA 1907).
Lower court rulings on this issue have been mixed, with
some finding a section 12 violation due to significant sur-
charge amounts being imposed on highly vulnerable
offenders (see e.g., Michael, supra; Larocque, supra;
Barinecutt, supra).

The mandatory imposition of a three month driving pro-
hibition in the circumstances of the individual offender in
this case constituted cruel and unusual punishment because
he would have lost his job as a result of the mandatory
imposition of the prohibition (R. v. Berg, [2001] Y.J. No. 71
(Y.T.S.C.) (QL) at paragraph 20).

A mandatory weapons prohibition under paragraph
109(1)(c) of the Criminal Code does not limit section 12.
It relates to recognized sentencing goals of protecting the
public, and pursues a legitimate state interest in reducing

Unofficial Charterpedia 395

http://canlii.ca/t/h5jts
http://canlii.ca/t/4t0t#20


the misuse of weapons. It does not have a grossly dispro-
portionate effect having regard to any reasonable hypothet-
ical, given the ameliorative provision found in section 113
of the Criminal Code which permits the court to lift the
order for sustenance or employment reasons (Wiles, supra,
at paragraphs 3, 9-10). In relation to a mandatory weapons
prohibition under paragraph 109(1)(b), see the brief rea-
sons upholding that provision in Dufour c. R., 2017 QCCA
536 at paragraphs 5-6.
Similarly, even though the mandatory forfeiture of firearms
involved in offences is a treatment or punishment, it is not
contrary to section 12. This measure does not have partic-
ularly onerous consequences on the offender, and it applies
to offences with some gravity. It advances sentencing prin-
ciples of general and specific deterrence, for the legitimate
purpose of addressing gun crime that involves illegally
held firearms (Montague, supra, at paragraphs 39-62).

(v) Immigration removals (deportation) and extradition

As noted above, removal or deportation of a foreign
national from Canada is not a punishment, but the Supreme
Court has left open the possibility that removal may
amount to “treatment” that engages section 12 (Canada
(Minister of Employment and Immigration) v. Chiarelli,
[1992] 1 S.C.R. 711 at 735).

But even if it engages section 12, removal or deportation
does not, as such, constitute “cruel and unusual” treatment
contrary to section 12 (Chiarelli, supra at 735-736; Solis v.
Canada (Minister of Citizenship and Immigration) (2000),
186 D.L.R. (4th) 512 (Fed. C.A.) at paragraph 11, appli-
cation for leave to appeal dismissed, [2000] S.C.C.A. No.
249; Canepa v. Canada (Minister of Employment and
Immigration) (1992), 93 DLR (4th) 589 (Fed. C.A.)).
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For example, the Supreme Court has held that it is not
cruel and unusual to deport ““a permanent resident who
has deliberately violated an essential condition of his or her
being permitted to remain in Canada by committing a crim-
inal offence punishable by imprisonment of five years or
more”” (Chiarelli, supra at 736).

Where an individual is challenging their removal or
extradition from Canada on the basis of risks faced in the
foreign state, section 12 is generally not the most rele-
vant Charter right. It is more appropriate to consider the
Charter implications under section 7 of the Charter, which
is more flexible and context-dependent. The values rep-
resented by section 12 play an important role in defining
the section 7 principles of fundamental justice that apply
to removals and extraditions (see, e.g., Burns, supra, at
paragraph 57, “the values underlying various sections of
the Charter, including s. 12, form part of the balancing
process engaged in under s. 7”; Suresh, supra, at para-
graphs 51-58).
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28.

Section 13: Protection Against

Self-Incrimination

Provision

13. A witness who testifies in any proceedings has the right
not to have any incriminating evidence so given used to
incriminate that witness in any other proceedings, except in
a prosecution for perjury or for the giving of contradictory
evidence.

Similar provisions

This provision should be read in conjunction with para-
graph 11(c), which protects a person who is charged with
an offence from being compelled to testify against him or
herself, and section 7, which more broadly protects against
self-incrimination during the investigative and pre-trial
period. It is well-established that the principles of fun-
damental justice include protection against self-incrimina-
tion. Therefore, where section 13 does not apply, section 7
offers residual protection against self-incrimination when a
person’s life, liberty or security interests are at stake (R. v.
S.(R.J.), [1995] 1 S.C.R. 451 at 512; R. v. White, [1999] 2
S.C.R. 417 at paragraph 40; R. v. Jarvis, [2002] 3 S.C.R.
757 at paragraph 67; Application under section 83.28 of
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the Criminal Code (Re), [2004] 2 S.C.R. 248 at paragraphs
77-79).

Similar provisions are found in the Canadian Bill of
Rights (paragraph 2(d)) and the Canada Evidence Act (sub-
section 5(2)). The International Covenant on Civil and
Political Rights, which is binding on Canada, contains a
guarantee that an accused person will ““not […] be com-
pelled to testify against himself or to confess guilt”” (arti-
cle 14(3)(g)). The American Convention on Human Rights
(article 8(2)(g)), which is not binding on Canada, also con-
tains a guarantee against self-incrimination. The Consti-
tution of the United States of America (the Fifth Amend-
ment) provides protection against being compelled to pro-
vide incriminating evidence. This protection differs from
section 13, which protects individuals from incriminating
themselves through a rule against subsequent use.

Purpose

The right against self-incrimination is one of the corner-
stones of Canadian criminal law (R. v. Henry, [2005] 3
S.C.R. 609 at paragraph 2). The purpose of section 13
is to protect individuals from being indirectly compelled
to incriminate themselves (Henry, supra at paragraph 22;
Dubois v. The Queen, [1985] 2 S.C.R. 350 at 358).

More specifically, the purpose of the right is to foster the
truth-seeking objectives of the justice system by guarantee-
ing immunity to a witness in respect of any self-incriminat-
ing testimony that the witness might be compelled to give.
By guaranteeing that such self-incriminatory statements
will not be used against a person in other proceedings,
the right assuages witnesses’ fears that their testimony may
expose them to criminal jeopardy. The State, when com-
pelling a witness to testify in a proceeding, thus offers the
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witness a quid pro quo: in exchange for full and frank testi-
mony, the State will not use any incriminating testimony so
given to incriminate the witness in a subsequent proceeding
(Henry, supra at paragraph 22; R. v. Nedelcu, 2012 SCC 59
at paragraph 7).

Analysis

The protection offered by section 13 always involves two
distinct procedures: one where compelled testimony is
given and another, subsequently, where the State seeks to
use the prior testimony to incriminate an accused.

As a general rule, except for an accused in a criminal
proceeding, all persons possessing relevant evidence can
be compelled to testify in proceedings of all manner, both
civil and criminal (see e.g., section 5 of the Canada Evi-
dence Act). When compellable, witnesses will be protected
both against self-incrimination under section 13 (subse-
quent use immunity), and against the use of evidence
derived from that testimony under section 7 (derivative
use immunity) in any subsequent criminal proceedings that
may be brought against them (S.(R.J.), supra; Phillips v.
Nova Scotia (Commission of Inquiry into the Westray Mine
Tragedy), [1995] 2 S.C.R. 97).

Courts have taken a purposive approach to determining
when an accused in a criminal proceeding should benefit
from the protection of section 13 in relation to testimony
given in a prior proceeding. Courts will question whether
excluding the testimony in the criminal proceeding would
further the purpose of section 13 (which is to protect
against compelled self-incrimination) (Henry, supra at
paragraphs 41, 60). Applying the purposive approach, sec-
tion 13 only protects against the use to incriminate of prior
compelled testimony and not against the use of testimony
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previously voluntarily supplied. The quid pro quo is absent
where the law does not and cannot compel the testimony.

“Compelled” testimony includes “compellable” for sec-
tion 13 purposes (Henry, supra at paragraph 34, Nedelcu,
supra at paragraph 1) so that generally, testimony is only
“voluntary” when it is provided by a person who is the
accused in a criminal proceeding in which it is given. A
person need not have felt compelled, nor have been sub-
poenaed to be considered “compelled”, but will benefit
from section 13 protection if he or she was compellable in
law (Nedelcu, supra at paragraphs 1, 109).

Therefore, while section 13 is available to an accused
who previously testified in another person’s trial (R. v.
Noël, [2002] 3 S.C.R. 433), it does not protect an accused
who previously testified at his or her own trial on the same
indictment from being cross-examined on the prior testi-
mony at his re-trial, if he chooses to testify (Henry, supra at
paragraphs 43, 47). If a contradiction (in the voluntary tes-
timony given at the accused’s two trials) reasonably gives
rise to an inference of guilt, section 13 does not preclude
the trier of fact from drawing that common sense inference
(Henry, supra at paragraph 48).

Section 13 is not contravened where the prior testimonial
evidence constitutes the very actus reus of the later offence
(R. v. Staranchuk, [1985] 1 S.C.R. 439; R. v. Schertzer,
2015 ONCA 259 at paragraphs 34-42). This exception has
been interpreted as including more than the Criminal Code
offences of perjury and giving contradictory evidence. In
Staranchuk, the accused was charged with giving false evi-
dence pursuant to the Bankruptcy Act. In Schertzer, the
accused police officers were charged with obstruction of
justice on the basis of false testimony given at a prelimi-
nary hearing. In both cases, section 13 did not apply due to
the nature of the offences.
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Where a witness in a trial takes responsibility for the
crime in such a way that would absolve the accused of
responsibility, Crown counsel should rarely be permitted
to cross-examine on a witness’s knowledge of section 13.
The probative value of a witness’s knowledge of section 13
will generally be outweighed by its prejudicial effects (R.
v. Jabarianha, [2001] 3 S.C.R. 430).

1. “Any other proceedings”

The Supreme Court has indicated that “any other proceed-
ings” means that section 13 is not restricted only to the use
of evidence at criminal proceedings (Dubois, supra at 377).
However, the phrase “any other proceedings”, referring to
the second proceeding where the Crown seeks to adduce
the prior testimony, has been held to mean a proceeding
analogous to those contemplated in paragraphs 11(c) and
(d). The use of “incriminating” and “incriminate” in sec-
tion 13 denotes penal consequences, suggesting that the
proceedings must at least be quasi-criminal or otherwise of
a nature in which an individual is exposed to true penal
consequences (Knutson v. Saskatchewan Registered Nurses
Association (1990), 75 D.L.R. (4th) 723 (Sask. C.A.)).

In subsequent criminal proceedings, an accused is pro-
tected against the use of incriminating evidence that he or
she has given under compulsion at prior civil or administra-
tive proceedings (Donald v. Law Society of British Colum-
bia (1983), 2 D.L.R. (4th) 385 (B.C.C.A.), leave to appeal
to SCC denied, [1984] S.C.C.A No. 284). Testimony given
at a voir dire contemplated in section 276.2 of the Criminal
Code is also protected by section 13 (R. v. Darrach, [2000]
2 S.C.R. 443 at paragraph 66), as is testimony given at a
commission of inquiry (Consortium Development (Clear-
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water Ltd.) v. Sarnia (City), [1998] 3 S.C.R. 3 at paragraph
37; Canada (A.G.) v. Canada (Commission of Inquiry on
the Blood System), [1997] 3 S.C.R. 440; Starr v. Houlden,
[1990] 1 S.C.R. 1366), and evidence given in discovery
proceedings as a defendant in a civil action (Nedelcu, supra
at paragraph 1).

2. “Incriminating evidence”

Section 13 does not protect against the use of all compelled
information. It protects only against the use of compelled
evidence to incriminate (Nedelcu, supra at paragraph 9).
Evidence is “incriminating” if at the subsequent proceed-
ing it is used ““to prove guilt, i.e., to prove or assist in prov-
ing one or more of the essential elements of the offence””
(Nedelcu, supra at paragraph 9).

The time to determine whether the testimony given at the
prior proceeding is “incriminating evidence” is when the
Crown seeks to use it at the subsequent hearing (Nedelcu,
supra at paragraph 16). The evidence or testimony need not
have been incriminating at the first proceeding.

Henry, supra, does away with the traditional importance
placed on the projected use of the prior testimony (i.e.,
evidence introduced in the subsequent proceeding for the
purpose of impeaching the credibility of the witness, as
opposed to for the purpose of incriminating the witness).
In that sense, the principles established in Henry supersede
those in R. v. Mannion, [1986] 2 S.C.R. 272; R. v. Kuldip,
[1990] 3 S.C.R. 618; Noël, supra; and R. v. Allen, [2003]
1 S.C.R. 223. Incriminating testimony generally cannot be
used for the purpose of impeaching credibility due to the
risk that whatever instructions a trial judge may give, it will
be used to incriminate.
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However, Nedelcu makes an important clarification to
the scope of Henry in this respect: prior compelled tes-
timony that is not incriminating may be used by the
Crown. A trial judge will have to determine whether prior
testimony sought to be used by the Crown is incriminating
or not, and only testimony that is not incriminating may
be used (Nedelcu, supra at paragraph 37). This result in
Nedelcu thus qualifies the ruling of the Court in Henry
where it seemed to hold that any use of prior compelled
testimony by the Crown is prohibited by section 13, pre-
sumably since the Crown’s use is ultimately intended to
prove the guilt of the accused (Henry, supra at paragraph
50).

Any testimonial evidence by the accused from a prior
proceeding that the Crown tenders as part of its case-in-
chief (as opposed to on cross-examination) against an
accused is, for the purpose of section 13, incriminating evi-
dence (Dubois, supra at 364). Even where an accused has
given testimony at his prior trial (which by definition will
have been voluntary), the Crown remains prohibited from
filing into evidence this testimony at the accused’s subse-
quent trial for the same offence where the accused now
chooses to remain silent. The reasoning behind this excep-
tion is that if the Crown were permitted to file the testi-
mony as evidence, it would indirectly compel the accused
to testify at the retrial, which is directly prohibited by
paragraph 11(c) of the Charter (Dubois, supra at 365-366;
Henry, supra at paragraph 39).

“Incriminating evidence” does not include documentary
evidence produced in prior proceedings, even though such
evidence may be incriminating (Thomson Newspapers Ltd
v. Canada (Director of investigation and Research, Restric-
tive Trade Practices Commission), [1990] 1 S.C.R. 425 at
paragraph 270).
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29.

Section 14: Right to an Interpreter

Provision

14. A party or witness in any proceedings who does not
understand or speak the language in which the proceedings
are conducted or who is deaf has the right to the assistance
of an interpreter.

Similar provisions

Similar provisions may be found in the following Canadian
laws and international instruments binding on Canada:
paragraph 2(g) of the Canadian Bill of Rights; section
15(1) of the Official Languages Act; and article 14(3)(f) of
the International Covenant on Civil and Political Rights.

See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada but include Similar provisions: article 6(3)(e) of
the European Convention for the Protection of Human
Rights and Fundamental Freedoms;and article 8(2)(a) of
the American Convention on Human Rights.

In the criminal context, section 14 has a close relation-
ship with section 7 (fundamental justice) and paragraph
11(d) (fair trial) of the Charter (see the discussion further
below). More generally, sections 15 (equality rights), 25
(aboriginal rights) and 27 (multicultural heritage) of the
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Charter also speak to the importance of the right to inter-
preter assistance. Section 27, which mandates that the
Charter be interpreted in a manner consistent with the
preservation and enhancement of the multicultural heritage
of Canadians, is particularly germane. In so far as a mul-
ticultural heritage is necessarily a multilingual one, it fol-
lows that a multicultural society can only be preserved and
fostered if those who speak languages other than English
and French are given real and substantive access to the
criminal justice system (R. v. Tran, [1994] 2 S.C.R. 951).

Purpose

In the criminal context, the Supreme Court has referred
to section 14 as serving three main purposes: i) to ensure
that persons charged with an offence hear the case against
them and have an opportunity to answer it; ii) as a right
intimately related to our basic notions of justice, including
the appearance of fairness; and iii) as a right intimately
related to our society’s claim to be multicultural, expressed
in part through section 27 of the Charter. The Court also
has referred to the underlying interests protected by section
14 as those of linguistic understanding and creating a level
and fair playing field (Tran, supra, pages 977-978). As dis-
cussed below, however, the right also applies outside of
the criminal context. While certain of the above-noted pur-
poses of section 14 are particular to criminal proceedings,
the other indicated purposes will likely be relevant outside
of this context.
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Analysis

1. General considerations

The right to the assistance of an interpreter is a funda-
mental right grounded in the rules of natural justice (Tran,
supra, page 963; MacDonald v. City of Montreal, [1986] 1
S.C.R. 460 at page 499; Société des Acadiens v. Associa-
tion of Parents, [1986] 1 S.C.R. 549 at page 621, per Wil-
son J., concurring)).

It is not a separate language right, but, in the criminal
context, it is a means of ensuring that criminal proceedings
comply with the constitutional guarantee to a fair and pub-
lic hearing found in paragraph 11(d) of the Charter (Tran,
supra, page 976). As such, section 14 should be understood
in part by reference to sections 7 and 11 of the Charter,
which protect a person’s right to make full answer and
defence, the right to have full disclosure of the case to
be answered prior to making one’s defence, and the right
to a fair trial. Indeed, the close relationship of section 14
to these other Charter guarantees suggests that the right
to interpreter assistance in the criminal context should be
considered a “principle of fundamental justice” within the
meaning of section 7 of the Charter (Tran, supra, page
976).

However, unlike many other sections of the Charter
which apply in the criminal law context specifically, this
section is more encompassing: it applies to “any proceed-
ings”. In Tran, the Supreme Court indicated that “the right
under section 14 of the Charter is one held not only by
accused persons, but also by parties in civil actions and
administrative proceedings and by witnesses” (Tran, supra,
page 995). However, the Tran decision also indicated that
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the discussion in that case applied to criminal proceedings
and left open the possibility that other rules may apply to
other proceedings (Tran, supra, page 961).

The principle of linguistic understanding which under-
pins the right to interpreter assistance should not be ele-
vated to the point where those with difficulty communicat-
ing in or comprehending the language of the proceedings,
be it English or French, are given or seen to be given unfair
advantages over those who are fluent in the court’s lan-
guage (Tran, supra, page 978).

2. “A party or a witness”

Section 14 applies to parties to proceedings and to wit-
nesses (Tran, supra, page 995). There is lower court
jurisprudence indicating, however, that section 14 has no
application to counsel (Cormier v. Fournier (1986), 29
D.L.R. (4th) 675 (N.B.Q.B.), aff’d without consideration
of the section 14 issue, 78 N.B.R. (2d) 406 (N.B.C.A.);
Taire v. Canada (Minister of Citizenship and Immigration),
2003 FC 877), nor to corporations (Reno-Design Hongyi
Inc. v. Directeur des poursuites criminelles et pénales,
2016 QCCS 3491).

3. “The proceedings”

A number of courts have found that the application of sec-
tion 14 is limited to “proceedings” and does not include
the investigatory process or the arrest of the accused (see,
e.g., R. v. Dennie (1997), 43 C.R.R. (2nd) 144 (Ont. Gen.
Div.) and R. v. Odones, 2012 QCCS 7080). However, other
Charter rights of the accused may be unjustifiably limited
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at the pre-trial or trial stages if no interpretation is
allowed (see, e.g., Dennie, supra; R. v. Ansary., 2001
BCSC 1333 at paragraphs 75-83, upheld, though without
consideration of the section 14 issue, 2004 BCCA 109).

As noted above, the Supreme Court in Tran indicated
that the right to an interpreter’s assistance may be claimed
not only in the context of criminal matters, but also in
civil and administrative proceedings. The right has been
applied in various types of civil and administrative cases.
(See, e.g., Roy v. Hackett (1987), 45 D.L.R. (4th) 415 (Ont.
C.A.) in respect of labour arbitration proceedings; Moham-
madian v. Canada (Minister of Citizenship and Immigra-
tion), 2001 FCA 191, leave to appeal to the SCC dismissed,
[2001] S.C.C.A. No. 435 (QL), in respect of refugee pro-
ceedings and Anand v. Anand, 2016 ABCA 23 in respect
of spousal support proceedings.) However, there is some
lower court jurisprudence suggesting that section 14 does
not apply in civil matters involving purely private parties
on the basis of a lack of application of the Charter under
section 32 (Farimex marketing international inc. v. Owen,
(2000 CarswellQue 541) [2000] Q.J. No. 1179 (Qué. S.C.);
Roy-Sinclair (Syndic de), [2007] Q.J. No. 1074 (Qué. S.C.),
paragraph 15). This restriction, in the section 14 context,
does not yet appear to have been uniformly applied or
authoritatively discussed in jurisprudence.

4. Framework for establishing a section 14

violation

To establish a section 14 violation, the claimant must prove
on a balance of probabilities:

1. that he or she was in need of, but was denied,
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interpreter assistance;

2. if it is not a case of complete denial of interpreta-
tion, that the standard of interpretation fell below
what was required, the requisite standard being conti-
nuity, precision, impartiality, competency and con-
temporaneousness;

3. that the alleged lapse in interpretation occurred in
the course of the proceedings themselves when a vital
interest of the claimant was involved — i.e., while
the case was being advanced — rather than at some
point or stage which was extrinsic or collateral to the
advancement of the case. (Tran, supra, pages
978-980)

In the consideration of these requirements, developed in
Tran, it should be recalled again that the Supreme Court
indicated that the discussion of section 14 principles set out
in that ruling does not necessarily apply outside the crim-
inal context. However, see Mohammadian, supra, indicat-
ing that the Tran principles do apply generally at least to
refugee proceedings.

(i) Need for an interpreter

Section 14 is engaged where the accused does not under-
stand or speak the language in which the proceedings are
conducted. It is not engaged where the accused does speak
and understand the language but has some difficulty
because of an accent or limited communications skill or
some other similar reason, in understanding or answering
questions.

The opposing party has a right to challenge the basis for
a request for the assistance of an interpreter by means of
cross-examination in a voir dire (Roy v. Hackett, supra).
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Establishing need is generally not onerous. The right to
interpreter assistance should not be denied unless there is
cogent and compelling evidence that an accused’s request
is not made in good faith (Tran, supra, page 984). Thus,
while the right is not automatic or absolute, courts should
be generous and open-minded when assessing an accused’s
need for an interpreter (Tran, supra, page 980).

As a general rule, courts should appoint an interpreter
when either of the following occurs:

1. it becomes apparent to the judge that an accused is,
for language reasons, having difficulty expressing
him- or herself or understanding the proceedings and
that the assistance of an interpreter would be helpful;
or

2. an accused (or counsel for the accused) requests
the services of an interpreter and the judge is of the
opinion that the request is justified. (Tran, supra,
pages 980-981).

Although courts are not required to inform all accused
of the existence of the right to interpreter assistance or
inquire into the ability of each accused to understand the
language of proceedings, they nevertheless have an inde-
pendent responsibility to ensure that their proceedings are
fair and in accordance with the principles of natural justice
and, therefore, to protect an accused person’s right to inter-
preter assistance, irrespective of whether the right has actu-
ally been formally asserted (Tran, supra, page 981). That
said, while courts must be alert to signs which suggest that
an accused may need an interpreter, they are not expected
to be mind readers. Where there are no outward indications
which point to a lack of understanding on the accused’s
part and where the right has not been invoked by the
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accused or counsel, these may be factors weighed against
the accused if, after sitting quietly throughout the trial, the
issue of interpretation is raised for the first time on appeal
(Tran, supra, page 982; R. v. Chica, 2016 ONCA 252, para-
graphs 33 to 35).

As officers of the court, there is an obligation on both
Crown and defence counsel to draw a court’s attention to
the need for an interpreter when counsel become aware that
such a need exists (Tran, supra, pages 981-992).

(ii) Standard of interpretation

Section 14 of the Charter requires that the interpretation of
the proceedings be continuous, precise, impartial, compe-
tent and contemporaneous. The standard that must be met
in interpretation is not one of perfection, but is high (Tran,
supra, page 985; R. v. Rybak (2008 ONCA 354, leave to
appeal denied, [2008] S.C.C.A. No. 311). Appellate rulings
suggest that an interpreter is presumed to have provided an
accurate interpretation unless the claimant can demonstrate
that the interpreter has not (R. v. Titchener, 2013 BCCA 64;
R. v. Match, 2015 BCCA 271; see also Nguyen v. R., 2013
QCCA 1127).

(a) Continuous

Breaks and interruptions in interpretation are not to be
encouraged or allowed (Tran, supra, page 986).

(b) Precise

The interpretation must be, as close as can be, word-for-
word and idea-for-idea; the interpreter must not “clean up”
the evidence by giving it a form, a grammar or syntax
that it does not have; the interpreter should make no com-
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mentary on the evidence; and the interpretation should be
given only in the first person, e.g., “I went to school”
instead of “he says he went to school” (Tran, supra, pages
986-987). However, courts have acknowledged that inter-
pretation requires certain “judgment calls”; not all words,
phrases or concepts can be translated exactly to another
language. As indicated previously, the standard is not that
of perfection (Match, supra, paragraphs 8-9, 37).

(c) Impartial

Interpretation, particularly in a criminal context, should be
objective and unbiased. Certain persons are disqualified,
by reason of apprehension of bias, from acting as inter-
preter. Obviously a party litigant will not be permitted to
interpret, but neither will a relative or friend of a party, the
judge, nor a person closely connected to the events giving
rise to a criminal charge. These rules may be relaxed if the
proceedings are non-adversarial (Tran, supra, page 988).
The practice of having an interpreter serve as both a wit-
ness and an interpreter is one which should be avoided in
all but exceptional circumstances (Tran, supra, page 1002).

(d) Competent

An accused has a right to a competent interpreter and it is
the judge’s responsibility to ensure that the interpreter cho-
sen possesses the necessary qualities (Tran, supra, pages
988-989). However, formal accreditation as an interpreter
and competence are not the same thing: neither the pres-
ence nor absence of accreditation is dispositive of com-
petence (Ryback, supra, paragraph 84). It has been con-
sidered, however, that accreditation provides a basis for a
presumption of competence absent evidence to the contrary
(Titchener, supra, at paragraph 23).
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(e) Contemporaneous

It is generally preferable that interpretation be “consecu-
tive” (after the words are spoken) rather than “simultane-
ous” (at the same time as words are spoken). However,
the overriding consideration is that the interpretation be
contemporaneous (Tran, supra, pages 989-990). Although
consecutive translation is generally to be preferred, in the
absence of any indicia that the interpretation was inade-
quate, there can be no violation of section 14 on account
of the interpretation being simultaneous (Nguyen, supra,
at paragraph 5; see also R. v. Santhanarasa, 2013 ONCA
779).

(iii) In the course of the proceedings

A claimant must establish that fault in respect of interpre-
tation occurred in the course of the proceedings when a
vital interest of the accused was involved — i.e., while the
case was being advanced — rather than at a stage which
was extrinsic or collateral to the advancement of the case,
such as an administrative or scheduling issue (Tran, supra,
pages 991-994).

5. Renunciation of the right to an interpreter

In light of the importance and status of the right to an inter-
preter under section 14, this right will be more difficult
to waive than may formerly have been the case under the
common law and under statutory instruments, such as the
Criminal Code and the Canadian Bill of Rights. Indeed, in
the criminal context, there will be situations where the right
simply cannot, in the greater public interest, be waived
(Tran, supra, pages 996-998).
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Nevertheless, where a person receives the assistance of
an interpreter at a hearing, but fails to object to the quality
of the interpretation at that time, he or she may be pre-
cluded from later raising the quality of interpretation as a
failure to respect section 14 rights (see, e.g, Mohamma-
dian, supra at paragraph 19; Match, supra, at paragraphs
14-15, 41-43). However, where an applicant does not know
the extent of the errors because they are not readily appar-
ent during a hearing, the applicant cannot waive her right
to an interpreter simply by failing to raise the errors at that
time. It is for the party alleging waiver to demonstrate that
there was knowledge of the errors (Mah v Canada (Citizen-
ship and Immigration), 2013 FC 853 at paragraph 18).

6. Remedy – Prejudice and reparation

It is crucial that, at the stage where it is being determined
whether an accused’s section 14 rights were in fact unjus-
tifiably limited, courts not engage in speculation as to
whether the lack of or lapse in interpretation in a specific
instance made any difference to the outcome of the case, or
as to whether the accused actually suffered prejudice (Tran,
supra, pages 994 and 995). The prejudice is in being denied
the right in the first place. The resulting prejudice actu-
ally suffered is a matter to be assessed in consideration of
remedy under subsection 24(1) of the Charter (Tran, supra,
page 995; Mohammadian, supra at paragraph 4).

While some case law at the lower court level has adopted
a standard under which any errors must be “material”
rather than “trivial”, care must be taken not to thereby
import a requirement of prejudice. “Material” in this con-
text should be understood as an extension of the principle,
also recognized in Tran, that the standard under section 14
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is not one of perfection in interpretation: it is not an addi-
tional requirement to show prejudice arising out of non-
trivial errors (see the discussion, e.g., in Mah, supra, at
paragraphs 21-26 and in Bidgoli v. Canada (Minister of
Citizenship and Immigration), 2015 FC 235 at paragraphs
10-16).

As a general rule, the appropriate remedy under subsec-
tion 24(1) of the Charter for a breach of section 14 will be
the same as it would be under the common law and under
statutory guarantees, such as section 650 of the Criminal
Code or paragraph 2(g) of the Canadian Bill of Rights —
namely a re-hearing of the issue or proceeding in which
the violation occurred (Tran, supra, page 1010). However,
where appropriate, other remedies may be ordered, tailored
to particular circumstances. For example, in one appellate
case it was considered that prejudice that would have
flowed from proceeding without an interpreter could have
been addressed by adjourning proceedings to a date when
an interpreter was available (R. v. Pan, 2012 ONCA 581
(Ont. C.A.); see also the comment in Tran, supra, pages
1010-1011, re remedying a violation in the course of the
proceedings). Where an accused is able to demonstrate that
he or she has suffered or will suffer prejudice over and
above that which flows directly from the violation itself,
such as having to incur the financial costs associated with
a new trial, a court may find it appropriate to award an
additional remedy under subsection 24(1), such as damages
(Tran, supra, page 1010).

7. Costs of interpretation

In criminal cases, interpreter fees are generally borne by
the state (see the discussion in McCullock Finney c.
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Canada (Attorney General), 2009 QCCS 4646 at para-
graph 23). Lower court rulings suggest, however, that in
civil proceedings the right to an interpreter does not gener-
ally mean that the costs of interpretation should be borne
other than by the person seeking it (see e.g., Wyllie v. Wyllie
(1987), 37 D.L.R. (4th) 376 (B.C.S.C.); Royal Bank of
Canada v. Welton, [2009] O.J. No. 4205 (S.C.); McCul-
lock Finney, supra). Nevertheless, some cases suggest that,
although interpreter’s fees are normally initially borne by
the party seeking interpretation, they are claimable as costs
that follow the event, to be paid by the losing party (Paul’s
Restaurant Ltd v. Dunn, [1996] B.C.J. No. 114 (B.C.S.C.);
Park v. Koepke, 2013 BCSC 1806). The approach in
administrative proceedings is mixed, with jurisprudence
suggesting that, absent evidence of impecuniosity, costs of
interpretation should be borne by the person requiring it,
while other jurisprudence is more favourable to payment
by the state (compare Canada (Minister of Citizenship and
Immigration) v. Phan, [2003] F.C.J. No. 1512 and Caron v.
Alberta (Chief Commissioner of the Alberta Human Rights
and Citizenship Commission) 2007 ABQB 525). The gen-
eral issue of payment of the costs of interpretation as an
adjunct to the section 14 right has not yet been comprehen-
sively and authoritatively explored by the courts.
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VI

Equality Rights





30.

Section 15: Equality Rights

Provision

15. (1) Every individual is equal before and under the law
and has the right to the equal protection and equal benefit
of the law without discrimination and, in particular, with-
out discrimination based on race, national or ethnic origin,
colour, religion, sex, age or mental or physical disability.

(2) Subsection (1) does not preclude any law, program or
activity that has as its object the amelioration of conditions
of disadvantaged individuals or groups including those that
are disadvantaged because of race, national or ethnic ori-
gin, colour, religion, sex, age or mental or physical disabil-
ity.

Similar provisions

Equality rights provisions can be found in article 1(b) of
the Canadian Bill of Rights as well as the Canadian Human
Rights Act and similar provincial and territorial legislation.
The Charter section 15 framework for analysis described
here is not directly applicable to these provisions, although
there is often cross-referencing between Charter and
human rights law jurisprudence (see generally: British
Columbia (Public Service Employee Relations Commis-
sion) v. BCGSEU, [1999] 3 S.C.R. 3).

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1724/index.do


The following international instruments, which are bind-
ing on Canada, include Similar provisions: articles 2 and
26 of the International Covenant on Civil and Political
Rights; article 2(2) of the International Covenant on Eco-
nomic, Social and Cultural Rights; article 2 of the Con-
vention on the Rights of the Child; and article II of the
American Declaration of the Rights and Duties of Man;
International Convention on the Elimination of All Forms
of Racial Discrimination; Convention on the Elimination of
All Forms of Discrimination Against Women; article 5 of
the Convention on the Rights of Persons with Disabilities.

See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada but include Similar provisions: articles 1, 2 and 7
of the Universal Declaration of Human Rights; article 24
of the American Convention on Human Rights; article 14
of the European Convention for the Protection of Human
Rights and Fundamental Freedoms; the Fifth and Four-
teenth Amendments of the Constitution of the United
States of America.

Purpose

As articulated by the Supreme Court in its first section 15
case and recently reaffirmed, ““[t]he promotion of equality
entails the promotion of a society in which all are secure
in the knowledge that they are recognized at law as human
beings equally deserving of concern, respect and consider-
ation”” (R. v. Kapp, [2008] 2 S.C.R. 483 at paragraph 15
citing Andrews v. Law Society of British Columbia, [1989]
1 S.C.R. 143, at 171, per McIntyre J.). See also more
recently Quebec (A.G.) v. A, 2013 SCC 5, at paragraph
417, where McLachlin C.J., concurring with the major-
ity on section 15, noted that discrimination perpetuates or
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promotes ““the view that the individual is less capable or
worthy of recognition or value as a human being or as a
member of Canadian society, equally deserving of concern,
respect, and consideration.””

Analysis

1. Application

Section 15 applies to government action in the form of leg-
islation, regulations, directions, policies, programs, activi-
ties and the actions of government agents carried out under
lawful authority. It has been found to apply to:

• Collective agreements with government (Douglas/
Kwantlen Faculty Association v. Douglas College,
[1990] 3 S.C.R. 570);

• The common law (R. v. Swain, [1991] 1 S.C.R. 933);

• Decisions of government-delegated decision-makers
(the failure to provide sign language interpretation to
deaf patients to ensure effective communication with
their physician as an aspect of the public funding of
medical services) (Eldridge v. British Columbia
(Attorney General), [1997] 3 S.C.R. 624);

• Programs developed in partnership with third parties
(Casino Rama project with Ontario First Nations)
(Lovelace v. Ontario, [2000] 1 S.C.R. 950);

• Administrative action (e.g., the implementation of an
otherwise non-discriminatory statute in a discrimina-
tory way by government officials) (Little Sisters
Book and Art Emporium v. Canada (Minister of Jus-
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tice), [2000] 2 S.C.R. 1120).

In McKinney v. University of Guelph, [1990] 3 S.C.R. 229,
a majority of the Court found that universities are not part
of government.

Section 15 does not impose positive obligations on gov-
ernments to counteract inequalities in Canadian society
(Auton (Guardian ad litem of) v. British Columbia (Attor-
ney General), [2004] 3 S.C.R. 657). However, if govern-
ment does act, it must not discriminate (Eldridge, supra;
Vriend v. Alberta, [1998] 1 S.C.R. 493). Subsection 15(2)
is aimed at enabling government action intended to combat
discrimination proactively through affirmative mea-
sures (Kapp, supra, at paragraphs 25, 33 and 37; see also
Alberta (Aboriginal Affairs and Northern Development)
v. Cunningham, [2011] 2 S.C.R. 670, at paragraphs 40-1,
hereafter Cunningham).

The guarantee in section 15 applies to “[e]very individ-
ual”, which the Supreme Court has interpreted to exclude
estates of individuals (Canada (Attorney General) v. His-
lop, [2007] 1 S.C.R. 429, at paragraphs 72-73 — but note
paragraphs 74-77 dealing with timing of the individual’s
death relative to bringing the claim). Although no majority
of the Court has ruled on corporations’ standing under sec-
tion 15, the reasoning in Hislop, as well as lower court
decisions, suggest that they do not have section 15 rights
(Hislop, supra at paragraph 73).

2. Retroactivity

Section 15 of the Charter does not apply to discrete events
that were completed before the section came into effect
on April 17, 1985 (Mack v. Canada (Attorney General)
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(2002), 60 O.R. (3d) 737 (C.A.)). However, it may apply
to government action post-1985 that results in differential
treatment based on a continuing status established prior to
that date (Benner v. Canada (Secretary of State), [1997] 1
S.C.R. 358).

3. General approach

Since its first section 15 case through to its more recent
pronouncements, the Supreme Court has consistently char-
acterized the guarantee of equality as substantive. That is,
the Court has underscored that ““the concept of equality
does not necessarily mean identical treatment and that the
formal ‘like treatment’ model of discrimination may in fact
produce inequality.”” (Kapp, supra, at paragraph 15 citing
Andrews, supra, at 165; see also Withler v. Canada, [2011]
1 S.C.R. 396 at paragraph 39). This is to be contrasted with
the Court’s decontextualized and formal approach to equal-
ity under the Canadian Bill of Rights (see for instance Bliss
v. Attorney General of Canada, [1979] 1 S.C.R. 183 where
the Supreme Court cited with approval the statement that
“[i]f section 46 treats unemployed pregnant women dif-
ferently from other unemployed persons, be they male or
female, it is…because they are pregnant and not because
they are women” — this statement was later expressly dis-
avowed in Brooks v. Canada Safeway Ltd., [1989] 1 S.C.R.
1219).

In Law v. Canada [1999] 1 S.C.R. 497 (hereafter Law),
the Court synthesized its approach into a three-step frame-
work, which it rearticulated in Kapp, supra, as comprising
two steps. The test can be stated as:

1. Does the law create a distinction based on an enu-
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merate or analogous ground?

2. Is the distinction discriminatory? (Kapp, supra at
paragraph 17; see also Withler, supra at paragraph 30;
Quebec v. A, supra at paragraphs 324 and 418; and
Kahkewistahaw First Nation v. Taypotat, [2015] 2
S.C.R. 548, hereafter Taypotat).

After the claimant has satisfied the first step of the sub-
section 15(1) analysis, it is open to the defendant (govern-
ment) to establish that the impugned distinction qualifies
under subsection 15(2) as an affirmative action-type mea-
sure, designed to ameliorate the conditions of a histori-
cally disadvantaged group. If the requirements of subsec-
tion 15(2) (elaborated below) are met by the government,
this ends the analysis as there is no discrimination within
the meaning of subsection 15(1).

• The focus of subsection 15(1) is on preventing gov-
ernments from making distinctions based on enumer-
ated or analogous grounds that have the effect of
perpetuating disadvantage or prejudice or imposing
disadvantage on the basis of stereotyping.

• The focus of subsection 15(2) is on enabling govern-
ments to pro-actively combat discrimination.

In addition to being purposive and substantive, the sec-
tion 15 analysis is fact-driven, highly contextual and com-
parative.

The role of comparison in the section 15 analysis has
evolved. Prior to Kapp, supra, a number of Supreme Court
decisions paid considerable attention to the specifics of
framing the appropriate comparator group. However, in
Kapp, the Court noted concerns over a formalistic and
“artificial” approach to comparisons (at paragraph 22), and
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in Withler, supra, the Court rejected the “mirror compara-
tor” group approach used in some earlier decisions (Auton,
supra, at paragraphs 48-55; see also Hodge v. Canada,
[2004] 3 S.C.R. 357). The “mirror comparator” approach
required claimants to identify comparators who are
““…like the claimants in all ways save for the character-
istics relating to the alleged ground of discrimination””
(Auton, supra at paragraph 55). The SCC in Withler explic-
itly eliminated the “mirror comparator” requirement. At the
same time, it confirmed that section 15 is inherently com-
parative in that claimants have to establish distinctive treat-
ment (which presupposes comparison with others) based
on a prohibited ground (paragraph 62).

4. Burden of proof

The burden of proving a limit of section 15 lies with the
claimant (Law, supra at paragraphs 76-83). The amount
and nature of the evidence required can vary greatly
depending on the nature of the claim. Proof of legislative
intent to discriminate is not required; the claimant must
establish that either the purpose or the effect of the law or
action is discriminatory (Law, supra at paragraph 80). In
relevant cases, it will be for the government to demonstrate
that a measure falls within the scope of subsection 15(2)
and is therefore not discriminatory (Kapp, supra at para-
graphs 39-41).

While the courts generally require evidentiary support
for a claim of discrimination, as a practical matter, the
claimant does not have to adduce evidence to prove every
element of the analysis (Law, supra at paragraph 82). Nor
does the claimant have to adduce data or other sophis-
ticated social science evidence not generally available in

Unofficial Charterpedia 429

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2181/index.do


order to establish a limit of subsection 15 (1); where appro-
priate, the courts may rely on judicial notice or logic (Law,
supra at paragraph 77).

However, the claimant does have the burden of ensuring
that the court is aware of the relevant historical, social,
political and legal context of the claim (Law, supra at para-
graph 83). An equality rights claim may fail if the court
finds that the evidentiary record is inadequate, particularly
where the claim is premised on the court’s acceptance of
societal patterns not substantiated by statistical or social
science evidence (Gosselin v. Quebec (Attorney General),
[2002] 4 S.C.R. 429).

Evidentiary challenges for claimants may be heightened
in claims of “adverse effect” or “adverse impact” discrim-
ination. In such cases, it is alleged that a particular law
or rule, while neutral on its face, has a disproportionate
adverse impact on a group characterized by a prohibited
(enumerated or analogous) ground of discrimination
(Eldridge, supra at paragraphs 60-63). To date, few deci-
sions of the Supreme Court have dealt with adverse effect
discrimination, perhaps because of the significant practical
difficulties involved in adducing sufficient evidence to
demonstrate adverse impacts on particular groups, such as
women (Symes v. Canada, [1993] 4 S.C.R. 695). Where
adverse impact claims have succeeded under the Charter,
they have been based on self-evident societal patterns
amenable to judicial notice, such as the disadvantage faced
by deaf persons seeking to access medical services without
the aid of sign language interpretation (Eldridge, supra).
However, where the adverse impact alleged is not apparent
and immediate, there must be evidence of a link between
the law and the adverse impact on the basis of an enumer-
ated or analogous ground (Taypotat, supra at paragraphs
33-34).
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5. Two-part framework for analysis under

subsection 15(1)

The subsection 15 (1) framework for analysis involves two
steps:

(i) Does the law create a distinction based on an enumerated or

analogous ground?

A distinction may be made expressly by a law or govern-
ment action (e.g., a benefit provided only to persons over
65 years of age) or may arise due to the adverse effect
of a law or government action on an individual claimant
because of his/her particular personal characteristic(s)
(e.g., a rule that requires all employees to work on Satur-
days but not on Sundays, which affects individuals differ-
ently depending on their religious affiliation). Another way
of determining if there has been an adverse distinction is to
ask whether the government has failed to take into account
the already disadvantaged position of a group within Cana-
dian society resulting in substantively different treatment
based on personal characteristics (e.g., failure to provide
government documents in alternative formats accessible to
persons with visual impairments). The issue of whether the
government intended to cause the disadvantageous distinc-
tion is not relevant to the inquiry. This part of the analysis
focuses on the comparative effect of government action on
the claimants and other groups.

The first inquiry (whether the law creates a distinction
based on a ground) can be seen as imposing a threshold
requirement in that a claim will fail if the claimant cannot
demonstrate that a government law or action withholds a
benefit that is provided to others or imposes a burden that
is not imposed on others, based on an enumerated or anal-
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ogous ground (Reference re Same-Sex Marriage, [2004] 3
S.C.R. 698; Auton, supra).

With respect to establishing that the distinction is based
on a prohibited ground, the list of grounds “enumerated”
in subsection 15 (1) (race, national or ethnic origin, colour,
religion, sex, age or mental or physical disability) is not
closed and courts may identify additional prohibited
grounds analogous to those listed. Analogous grounds are
similar to the enumerated grounds in that they identify a
basis for stereotypical decision-making or a group that has
historically suffered discrimination. Analogous grounds
describe personal characteristics that are either immutable
(characteristics that people cannot change) or construc-
tively immutable (characteristics that are changeable only
at unacceptable cost to personal identity). Once a ground
has been found to be analogous, it will always be a ground
in the future (Corbiere, supra, at paragraphs 13-15 and
58-62).

To date, the Supreme Court has held that the following
are grounds analogous to those enumerated in subsection
15 (1):

• Non-citizenship (Andrews, supra; Lavoie v. Canada,
[2002] 1 S.C.R. 769);

• Marital status (Miron v. Trudel, [1995] 2 S.C.R.
418; Nova Scotia (Attorney General) v. Walsh, [2002]
4 S.C.R. 325; Quebec v. A., supra);

• Sexual orientation (Egan v. Canada, [1995] 2
S.C.R. 513; Vriend, supra; M. v. H., [1999] 2 S.C.R.
3: Little Sisters, supra); and

• Aboriginality-residence as it pertains to a member
of an Indian Band living off the reserve (Corbiere v.
Canada (Minister of Indian and Northern Affairs),
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[1999] 2 S.C.R. 203).

In Cunningham v. Alberta (Aboriginal Affairs and North-
ern Development),2009 ABCA 239, the Alta. Court of
Appeal found that registration as a status Indian is an anal-
ogous ground, though the Supreme Court declined to rule
on the issue, deciding that there was no discrimination in
any event. In Taypotat, supra, without there having been
argument or evidence from the parties, the Supreme Court
was unprepared to accept that “Aboriginality-residence”
encompasses residence on reserve based solely on “a sim-
ple mirror inference” from the fact of residence off reserve
being protected (paragraph 26). However, this does not
preclude a claimant in the future establishing that on-
reserve residence constitutes an analogous ground.

It is also important to look to lower court decisions as
well as to grounds set out in human rights legislation for
other possible analogous grounds, such as family status.

The Supreme Court has held that the following are not
analogous grounds:

• Place or province of residence (Siemens v. Mani-
toba (Attorney General), [2003] 1 S.C.R. 6; R. v.
Turpin, [1989] 1 S.C.R. 1296);

• Professional status, occupational status or employ-
ment by a particular organization has not been recog-
nized as an analogous ground (Delisle v. Canada
(Deputy Attorney General), [1999] 2 S.C.R. 989;
Baier v. Alberta, [2007] 2 S.C.R. 673; Health Ser-
vices and Support-Facilities Subsector Collective
Bargaining Association v. British Columbia, [2007] 2
S.C.R. 391 at paragraph 165). However, both the
majority and Deschamps J.’s concurring reasons in
Ontario v. Fraser, [2011] 2 SCR 3 seem to open the
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door slightly wider for claimants to assert that dis-
tinctions based on occupational status unjustifiably
limit section 15;

• “substance orientation” such as marihuana use as a
personal characteristic (R. v. Malmo-Levine; R. v.
Caine, [2003] 3 S.C.R. 571).

While there is still no Supreme Court guidance on point,
lower courts have generally found that poverty in and of
itself is not an analogous ground (see generally: Alcorn v.
Canada (Commissioner of Corrections) (1999), 163 F.T.R.
1, aff’d. 2002 FCA 154, as one’s economic condition is not
akin to the “immutable characteristics” enumerated in sub-
section 15(1)). See, however, Falkiner v. Ontario (Director,
Income Maintenance Branch, Ministry of Community and
Social Services) (2002), 212 D.L.R. (4th) 633 (Ont. C.A.),
which found that “receipt of social assistance”, intersect-
ing with grounds of sex and marital status, was an anal-
ogous ground. In addition, lower courts have found that
prisoner status is not an analogous ground (see: Alcorn,
supra; Sauvé v. Canada, [2000] 2 F.C. 117, affirmed on this
point by SCC minority [2002] 3 SCR 519).

The Supreme Court has recognized that some grounds of
discrimination are “embedded” in others and that discrim-
ination can be based on multiple or intersecting enumer-
ated and analogous grounds (Law, supra; Gosselin, supra).
There can also be discrimination as between members of a
group (e.g., among persons with different types of disabil-
ities — see: Nova Scotia Workers’ Compensation Board)
v. Martin; Nova Scotia (Workers’ Compensation Board) v.
Laseur, [2003] 2 S.C.R. 504 (hereafter “ Martin; Laseur”)
at paragraphs 76-81).

Pregnancy, which is distinct from but fundamentally
interrelated with gender, is an example of a personal char-

434 David Whelan

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2109/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2010/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2088/index.do


acteristic that does not apply to all members of the group in
question (women) at any given time, which has been held
to be the basis for discrimination under human rights leg-
islation. (See generally: Brooks, supra). Embedded analo-
gous grounds may be necessary to permit meaningful con-
sideration of intra-group discrimination (Corbiere, supra at
paragraph 15).

Note that when the government enacts legislation aimed
at remedying previous inequality or disadvantage, it may
still unjustifiably limit section 15 if it does not fully reme-
diate that inequality, or if it introduces another inequality.
The fact that legislation is remedial does not immunize it
from Charter review (Hislop, supra at paragraph 39).

Also note that where the government has created an
affirmative action or targeted ameliorative program aimed
at improving the situation of a particular historically dis-
advantaged group (e.g., programs targeted at First
Nations, Inuit or Métis groups or a subset thereof), the
government may argue that the program in question falls
within the scope of subsection 15(2). The 15(2) defense is
raised at this stage of the analysis without needing to go to
step “2” of the subsection 15(1) analysis. (See the detailed
discussion of subsection 15(2) below).

(ii) Is the distinction discriminatory

This second stage is generally aimed at determining
whether the distinction in question amounts to discrimi-
nation in the substantive sense. While in Law, supra, the
Supreme Court approached this question by assessing the
law’s impact on the claimant’s “essential human dignity”,
it acknowledged in Kapp, supra, that ““several difficulties
have arisen from the attempt…to employ human dignity
as a legal test”” (paragraph 21). Accordingly, this stage of
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the analysis was refocused on the guiding concepts from
Andrews, supra of ““the perpetuation of disadvantage and
stereotyping as the primary indicators of discrimination””
(Kapp, supra at paragraph 23; Withler, supra at paragraph
30; Quebec v. A., supra at paragraphs 324 and 418). More
recently, the Supreme Court has suggested a further shift
in emphasis at this stage of the inquiry to now focus on
whether a distinction has “the effect of perpetuating arbi-
trary disadvantage on the claimant” (Taypotat, supra at
paragraph 16; Quebec v. A., supra at paragraph 331). These
concepts are not themselves a test but rather “useful
guides” informing the contextual inquiry into whether
there has been discrimination in the substantive sense
(Quebec v. A., supra at paragraphs 325-331, and 418).

The Supreme Court has repeatedly underscored the
importance of addressing the broader context in the sub-
stantive equality analysis (Turpin, supra at 1331; Ermine-
skin Indian Band and Nation v. Canada, [2009] 1 S.C.R.
222 at paragraph 193; Withler, supra at paragraph 43). In
Law, it elaborated four contextual factors which help guide
the analysis at this stage: (a) pre-existing disadvantage, if
any, of the claimant group; (b) degree of correspondence
between the differential treatment and the claimant group’s
reality; (c) whether the law or program has an ameliorative
purpose or effect (largely, but not wholly subsumed, since
Kapp, supra, within the subsection 15(2) analysis); and (d)
the nature of the interest affected. While the list of factors
is not closed, none have been added since Law. The Court
has repeatedly emphasized that not all factors will be rele-
vant in every case and no one factor is determinative (Law,
supra at paragraph 62; Lavoie, supra at paragraph 46; Mar-
tin; Laseur, supra at paragraph 85; Withler, supra at para-
graphs 38 and 66; Quebec v. A., supra at paragraph 331).
The factors should not be read literally or mechanically,
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““but as a way of focusing on the central concern of section
15 — combating discrimination, defined in terms of per-
petuating disadvantage and stereotyping”” (Kapp, supra at
paragraph 24; Quebec v. A., supra at paragraph 331).

The Supreme Court has elaborated on the role played by
each factor:

(a) Pre-existing disadvantage, stereotyping, prejudice, or vulnerability
experienced by the individual or group at issue

Section 15 has a significant remedial component (Andrews,
supra at 171). Therefore, one of the most compelling fac-
tors is the impact of the governmental action on individuals
or groups who are vulnerable, the object of stereotypes,
disadvantaged or members of “discrete and insular minori-
ties” (Law, supra at paragraphs 63-68). A member of a
group that historically has been more disadvantaged in
Canadian society is less likely to have difficulty in demon-
strating discrimination (Law, supra at paragraph 68). When
considering intra-group distinctions within a larger disad-
vantaged group (for example, as between status and non-
status Indians, as determined pursuant to the Indian Act),
there is no requirement that the claimant group be the more
disadvantaged; there is no “race to the bottom” (Lovelace,
supra at paragraph 69). Where no such unique disadvan-
tage is established, as distinct from the broader group
which provides the basis for comparison, this factor does
not play a significant role (Gosselin, supra; Martin;
Laseur, supra at paragraph 88).

Once a group has been found to suffer pre-existing dis-
advantage, this will be “settled law” which can be relied
on in subsequent cases no matter what the nature of the
impugned law is (Lavoie, supra at paragraph 45).
This factor is not determinative of an unjustifiable limit of
subsection 15(1). A member of any group, disadvantaged
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or not, may successfully bring a subsection 15(1) claim
if he or she establishes a distinction on an enumerated or
analogous ground that amounts to substantive discrimina-
tion. It is not necessary to show historical disadvantage in
order to establish discrimination (Law, supra at paragraph
65; Trociuk v. British Columbia (Attorney General), [2003]
1 S.C.R. 835).

(b) The correspondence, or lack thereof, between the grounds on which the
claim is based and the actual needs, merits, capacities or circumstances of the
claimant or others

In many cases, this is the key contextual factor. The focus
is on how closely the government law or action corre-
sponds to the claimants’ particular circumstances in com-
parison with others who are either receiving the benefit or
are not subject to the burden of the impugned measure.
However, it is important to not slip into a formalistic “sim-
ilarly situated” analysis that would uphold a law because it
treats all individuals within a group identically, regardless
of whether the group as a whole is being disadvantaged,
relative to other groups (See the discussion of Bliss, supra,
in Andrews, supra at 167-8).

This factor is intended to get at the central question
of stereotyping, a hallmark of “substantive discrimina-
tion” (Kapp, supra at paragraph 23; Withler, supra at para-
graph 38). Government actions or laws that take into
account the claimant’s actual needs, merits, capacities or
circumstances in a way that respects his or her value as
a human being are less likely to limit subsection 15(1),
whereas those that reflect stereotypical assumptions and
decision-making will be suspect (Lavoie, supra at para-
graph 44; Winko v. British Columbia (Forensic Psychiatric
Institute), [1999] 2 S.C.R. 625 at paragraph 88; Martin;
Lasseur, supra at paragraph 93; Canadian Foundation for
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Children, Youth and the Law v. Canada (A.G.), [2004] 1
S.C.R. 76 at paragraphs 58-62). A law that fails to respond
to the actual capacities and needs of the claimant may
also have the effect of reinforcing or perpetuating arbitrary
disadvantage (Taypotat, supra at paragraph 20). Discrimi-
nation will be more easily established where government
action fails to take into account the claimant’s actual situ-
ation (Law, supra at paragraphs 69-71). At the same time,
““[p]erfect correspondence between a benefit program and
the actual needs and circumstances of the claimant group
is not required”” to avoid a finding of discrimination (Gos-
selin, supra at paragraph 55; Withler, supra at paragraph
71). ““The legislator is entitled to proceed on informed
general assumptions without running afoul of section 15,
provided these assumptions are not based on arbitrary and
demeaning stereotypes”” (Gosselin, supra at paragraph 56;
Law, supra at paragraph 106).

The fact that the claimant shares a need in common with
the comparator group is not in itself sufficient to establish a
lack of correspondence (Lovelace, supra at paragraph 75).
The Supreme Court distinguishes between universal bene-
fit schemes (such as human rights codes (Vriend, supra))
that are underinclusive (because they exclude certain
groups) and targeted programs (designed to benefit specific
groups (Lovelace, supra)) that are underinclusive. The
exclusion of a particular group from a comprehensive or
universal program, one which is aimed at alleviating dis-
advantage experienced more broadly in society, is more
likely to be associated with stereotyping and discrimina-
tion. Conversely, a benefit program targeting a particular
disadvantaged group is less likely to impart the message
that excluded groups are less worthy of respect and recog-
nition (Granovsky v. Canada (Minister of Employment and
Immigration) [2000] 1 S.C.R. 703; Lovelace, supra).
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The Supreme Court has rendered a number of decisions
dealing with the enumerated ground of disability (mental
or physical). Failure to accommodate the needs of the dis-
abled, thereby leaving individuals without access to the
same level of government service or benefits as others,
discriminates on the ground of disability (Eldridge, supra;
Eaton v. Brant County Board of Education, [1997] 1 S.C.R.
241; Martin; Laseur, supra at paragraph 93). As physical or
mental disability affects each individual in a unique man-
ner, laws or policies in respect of the disabled that are
responsive to the actual circumstances of the individual
(e.g., using some form of individualized assessment of
needs, capacities and circumstances as opposed to a gen-
eralized rule or standard) are less likely to be found to be
discriminatory (Winko, supra at paragraph 88-89; Martin;
Laseur, supra at paragraph 99).

(c) The ameliorative (purpose or) effects of the impugned law on a more
disadvantaged person or group in society

Prior to Kapp, supra, subsection 15(2) was characterized
by the Supreme Court as an “interpretive aid” to subsection
15(1) (Lovelace, supra), and it was this third contextual
factor that addressed whether the impugned distinction
could be attributed to the amelioration of the circumstances
of a group more or differently disadvantaged than the
claimant (i.e., to deal with affirmative action-type initia-
tives). Such a purpose or effect would be consistent the
with section 15 protection of substantive equality and
accordingly would militate against a finding of discrimina-
tion (Lovelace, supra; Granovsky, supra).

While much of this inquiry has, after Kapp, supra, been
subsumed by the subsection 15(2) analysis (discussed
below), the subsection 15(2) analysis considers only ame-
liorative purpose, not effect. Accordingly, where a program
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does not meet the requirements of an ameliorative purpose
within the meaning of subsection 15(2), it may be possible
to argue that its ameliorative effects militate against a find-
ing of discrimination.

In the context of large and complex government benefit
schemes (such as employment insurance or the pension
benefit scheme impugned in Withler, supra), the Supreme
Court has recently used the language of “ameliorative
effect” in a different way. While previously, this factor
could be used to carve out a non-discriminatory space for
“affirmative action” type programs, in Withler, the Court
suggests that this factor may be used where the impugned
law seeks to balance a multiplicity of interests and thereby
has an ameliorative effect on others (paragraph 38).

(d) The nature and scope of the interest affected by the impugned law

All other things being equal, the more severe and localized
the economic, constitutional or social consequences of the
government law or action for the affected individual or
group, the more likely that the differential treatment
responsible for these consequences is discriminatory
within the meaning of subsection 15(1) (Egan, supra at
paragraphs 63-64; Law, supra at paragraph 74). A guiding
question is ““whether the distinction restricts access to a
fundamental social institution, or affects ‘a basic aspect
of full membership in Canadian society’”” (Law, supra at
paragraph 74, citing Egan, supra at 556). Cases involv-
ing a “complete non-recognition of a particular group” will
have a greater adverse impact than laws that ““recognize or
accommodate the group, but…in a manner that is simply
more restrictive than some would like”” (Lovelace, supra
at paragraph 88, citing Egan, supra at paragraph 64)

The Supreme Court has identified a number of interests

Unofficial Charterpedia 441



as significant within the context of section 15: spousal rela-
tionships (M. v. H., supra),the right of band members to
vote in band elections (Corbiere, supra), access to homo-
sexual erotica for gay and lesbian culture (Little Sisters,
supra), work or employment (Lavoie, supra), the meaning-
ful participation by parents in the lives of their children
(Trociuk, supra), and physical integrity (Canadian Foun-
dation for Children, Youth and the Law, supra). A subsec-
tion 15(1) claim relating to an economic interest should
generally be accompanied by an explanation as to how the
purpose of section 15 is engaged (Martin; Laseur, supra
at paragraph 103; see also Granovsky, supra at paragraphs
58, 69-70). It should, however, be noted that claimants
need not rebut a presumption that economic disadvantage
is unrelated to interests implicating section 15. In many cir-
cumstances, economic deprivation may perpetuate preju-
dice or disadvantage; in other cases, it may be symptomatic
of negative attitudes toward the claimants (Martin; Laseur,
supra at paragraph 103).

(iii) Framework of analysis for subsection 15(2)

The basic purpose of subsection 15(2) is to shield ame-
liorative programs from the charge of “reverse discrimi-
nation”. That is, subsection 15(2) enables governments to
combat discrimination through programs aimed at help-
ing disadvantaged groups without fear of challenge under
subsection 15(1) by groups that don’t share that disadvan-
tage (Kapp, supra at paragraph 16). In addition, subsec-
tion 15(2) enables governments to assist one disadvantaged
group, or subset thereof, without being paralyzed by the
necessity to assist all, including others who may suffer sim-
ilar or equal disadvantage (Cunningham, supra at para-
graph 41).
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The Supreme Court has stated that ““[s]ections 15(1)
and 15(2) work together to promote the vision of substan-
tive equality that underlies s. 15 as a whole”” (Kapp, supra
at paragraph 16). Affirmative action programs accommo-
dating disadvantage are an expression of equality, not an
exception (Kapp, supra at paragraph 37, citing P. W. Hogg,
Constitutional Law of Canada (5th ed. Supp. 2007), vol-
ume 2, at page. 55-53; see also Andrews, supra at 169.

In Kapp, the Court elaborated an independent role for
subsection 15(2), whereas before it had been viewed as
an “interpretive aid” to subsection 15(1) (Law, supra;
Lovelace, supra). This was likely done with a view to
simplifying the analysis for these types of measures and
reinforcing the message that, far from constituting a form
of “reverse discrimination” against more advantaged indi-
viduals, they are consistent with the section 15 equality
guarantee. Under the new approach, once the claimant has
established a distinction on a prohibited ground (”step (i)”
above), it is open to the government to establish that the
impugned law, program or activity is ameliorative within
the meaning of subsection 15(2) and accordingly, constitu-
tional, obviating the “step (ii)” analysis of whether or not
the distinction amounts to discrimination in the substantive
sense. To satisfy the requirements of subsection 15(2), the
government must establish that:

1. The program has a genuinely ameliorative or
remedial purpose; and

2. The program targets a disadvantaged group identi-
fied by the enumerated or analogous grounds (Kapp,
supra at paragraph 41).

If the government fails to meet these requirements, it can
still argue that the impugned measure does not have a
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substantively discriminatory impact within the meaning of
subsection 15(1) (Kapp, supra at paragraph 40).

(a) Ameliorative or remedial purpose

Under (i), the government must establish that its goal in
creating the program or benefit in question was to
“improve the conditions of a group that is disadvantaged”
(Kapp, supra at paragraph 48). While adopting an “intent-
based analysis”, courts need not adhere slavishly to the
government’s own statement of intent and should also con-
sider whether it was ““rational for the state to conclude
that the means chosen to reach its ameliorative goal would
contribute to that purpose””. To be “rational”, ““there must
be a correlation between the program and the disadvantage
suffered by the target group”” (Cunningham, supra at para-
graph 44; Kapp, supra at paragraph 49). This standard per-
mits “significant deference”. At the same time, it allows
judicial review of colourable initiatives, where the
impugned program only nominally seeks to serve the dis-
advantaged and should not be immunized from the full sub-
section 15(1) analysis (Kapp, supra at paragraph 49).

The impugned program’s ameliorative purpose need not
be its exclusive objective. However, where an ameliorative
program is part of, or relates to a larger legislative scheme,
subsection 15(2) protects only those distinctions “that
serve and are necessary to the ameliorative purpose”
(Kapp, supra, at paragraph 52). Laws or programs aimed at
restricting or punishing the behaviour of a targeted group
would not qualify under subsection 15(2) (Kapp, supra at
paragraph 54).

(b) Disadvantaged group identified by the enumerated or analogous ground

The types of programs protected under subsection 15(2) are
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those ““targeting the conditions of a specific and identifi-
able disadvantaged group, as contrasted with broad societal
legislation, such as social assistance programs”” (Kapp,
supra at paragraph 55). “‘Disadvantage’ under section 15
connotes vulnerability, prejudice, and negative social char-
acterization”. The interpretation of “disadvantage” is as
explored in key section 15 cases such as Andrews, supra,
Miron v. Trudel, supra, and Law, supra. For a program to
qualify, not all members of the group targeted need to be
disadvantaged, as long as the group as a whole has experi-
enced discrimination (Kapp, supra at paragraph 55).

(iv) Underinclusive ameliorative programs

Until the Supreme Court’s decision in Cunningham, supra,
it was unclear how subsection 15(2) would operate where
the claimant group shares a history of disadvantage equal
and perhaps similar to that of the targeted beneficiary
group. Cunningham was an ‘intra-Aboriginal’ discrimina-
tion claim brought by status Indians impugning provincial
legislation which authorized Métis settlements to exclude
status Indians from their membership. The Court drew on
its approach in Lovelace, supra, in which a program ben-
efitting only Indian Act bands was found to not discrimi-
nate against the claimants, non-Indian Act bands and Métis.
Likewise in Cunningham, the exclusion of the claimant sta-
tus Indians, a group similarly disadvantaged to the Métis,
was allowed under subsection 15(2). The Court confirmed
that its deferential approach under subsection 15(2) in
Kapp prevails even where the claimants share a similar his-
tory of disadvantage and marginalization with the targeted
beneficiary group (at paragraph 53).

Cunningham involved “a special type of ameliorative
program” insofar as the impugned legislation came out
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of self-government negotiations with the Métis and was
designed to ““enhance and preserve [their] identity, culture
and self-governance”” (paragraph 54). It was not a typical
ameliorative program that confers benefits on a group. As
such, the exclusion of status Indians was seen as necessary
to the objective of the program. In this unique factual con-
text, the Court stated that the exclusion of the claimant
group must “serve or advance the ameliorative goal” (para-
graph 46).

Taken at face value, the “serve or advance” standard
appears unusually stringent in light of the generally defer-
ential approach taken by the Court in Cunningham. Outside
of cases such as Cunningham that deal with the preser-
vation of cultural identity, it is difficult to see how the
exclusion of another disadvantaged group would serve or
advance an ameliorative purpose. Accordingly, it is reason-
able to expect that outside the unique context of programs
designed to preserve specific cultural identities, ameliora-
tive programs will be upheld as long as the exclusion of the
claimant group is not an irrational means of pursuing the
stated ameliorative goal.

The relationship between section 15 and section 1

The relationship between section 15 and section 1 is dif-
ficult to determine on a wholly satisfactory basis, given
potential overlap between analysis of the correspondence
factor under subsection 15(1) and the analysis under sec-
tion 1, which assesses the rationality of the impugned dis-
tinction relative to the government’s asserted legislative or
policy goal. It is important, however, to keep them ana-
lytically distinct because of the different attribution of the
burden of proof: it is for the claimant to establish discrimi-
nation under section 15 and for the government to demon-
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strate, based potentially on broader policy considerations
than those considered at the subsection 15(1) stage, the rea-
sonableness of the distinction and its justification under
section 1 (Andrews, supra at 178; Law, supra at paragraph
81). On a number of occasions, the Supreme Court has
found that an otherwise discriminatory law or program was
justified under section 1 of the Charter (see McKinney,
supra; Weatherall v. Canada (Attorney General) [1993]
2 S.C.R. 872; Egan, supra; Lavoie, supra; Newfoundland
(Treasury Board) v. N.A.P.E., [2004] 3 S.C.R. 381; and
Quebec v. A., supra).

Recently, in Quebec v. A., the majority emphasized the
importance of maintaining the analytic distinction between
section 15 and section 1. Specifically, the Court’s approach
in Walsh, supra, was disavowed insofar as it addressed the
broad policy goals of respecting individual autonomy and
freedom of choice in the context of the section 15 analysis,
rather than in the section 1 justification, where the govern-
ment bears the onus of proof (see paragraphs 340, 343, 384,
and 422). Note, however, that where the impugned law is
part of a larger benefit scheme, “the multiplicity of inter-
ests” being balanced, a consideration generally dealt with
in section 1, is considered under section 15, in the context
of the “ameliorative purpose or effect”, as described above
(Withler, supra at paragraph 38).
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VII

Official Languages of Canada





31.

Sections 16 and 16.1: Official

Languages of Canada

Provision

Official languages of Canada

16.(1) English and French are the official languages of
Canada and have equality of status and equal rights and
privileges as to their use in all institutions of the Parliament
and government of Canada.

Official languages of New Brunswick

(2) English and French are the official languages of New
Brunswick and have equality of status and equal rights and
privileges as to their use in all institutions of the legislature
and government of New Brunswick.

Advancement of status and use

(3) Nothing in this Charter limits the authority of Parlia-
ment or a legislature to advance the equality of status or use
of English and French.



English and french linguistic communities in

New Brunswick

16.1(1) The English linguistic community and the French
linguistic community in New Brunswick have equality of
status and equal rights and privileges, including the right
to such distinct educational and cultural institutions as are
necessary for the preservation and promotion of those com-
munities.

Role of the legislature and government of New

Brunswick

(2) The role of the legislature and government of New
Brunswick to preserve and promote the status, rights and
privileges referred to subsection (1) is affirmed.

Similar provisions

Subsection 16(1) is repeated in virtually identical terms
in paragraph 2(a) of the federal Official Languages Act
(1988). Section 2 of the Official Languages Act states the
purpose of the Act as follows:

1. ensure respect to English and French as the official
Languages of Canada and ensure equality of status
and equal rights and privileges as to their use by fed-
eral institutions;

2. support the development of English and French
linguistic minority communities and

3. set out the powers, duties and functions of federal
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institutions with respect to the official languages of
Canada.

Subsection 16.1(1) is repeated at section 2 of the Act Rec-
ognizing the Equality of the Two Official Language Com-
munities in New Brunswick.

Purpose

Subsection 16(1) elevates to the level of constitutional
principle the declaration of the equality of status of the offi-
cial languages contained in section 2 of the Official Lan-
guages Act of 1969 and found also at section 2 of the Offi-
cial Languages Act (1988) which repealed and replaced the
1969 Act.

Subsection 16(1) serves as a basis for the right of federal
public servants to work in the official language of their
choice (Association des gens de l’air du Québec v. Hon.
Otto Lang, [1978] 2 F.C. 371, Schreiber v. Canada (1999),
69 C.R.R. (2d) 256 (F.C.T.D.) at paragraph 125, Tailleur v.
Canada, 2015 FC 1230 at paragraph 38).

Subsections 16.1(1) and (2) came into force on March
12, 1993 and entrench certain principles expressed in the
Act Recognizing the Equality of the Two Language Com-
munities in New Brunswick, which was promulgated in
1981.

Despite academic debate about the precise significance
of section 16, at the very least it provides a strong indicator
of the purpose of the language guarantees in the Charter.
By adopting the special constitutional language protection
in the Charter, the federal government and the government
of New Brunswick demonstrated their commitment to offi-
cial bilingualism within their respective jurisdictions.
Regardless of whether it is visionary or declaratory or more
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in the nature of a substantive provision, section 16 is an
important tool in the interpretation of the other language
provisions of the Charter (R. v. Mercure, [1988] 1 S.C.R.
234 at paragraph 46, Société des Acadiens du Nouveau-
Brunswick Inc. v. Association of Parents for Fairness in
Education, [1986] 1 S.C.R. 549 at paragraph 21).

Analysis

1. General provisions

(i) Scope of the words “institutions of the Parliament and government of

Canada” in subsection 16(1) of the Charter

Subsection 16(1) uses the terms “institutions of the Parlia-
ment and government of Canada”. The same wording is
used in subsection 20(1) of the Charter.

There is no general consensus on the exact scope of
application of these words and there is no case-law on
it. Some authors (Constitutional Law, Language Rights in
Canada) have expressed the opinion that their scope is
more restricted than what is covered by subsection 32(1)
of the Charter, because of the use of the term “institution”;
others submit that sections 16 and 32 cover the same
ground (Société des Acadiens et Acadiennes du Nouveau-
Brunswick v. Canada, 2005 FC 1172 at paragraph 37,
Charlebois v. Moncton (City) (2001), 242 N.B.R. (2d) 259,
2001 NBCA 117 at paragraph 97 et seq, Droit constitution-
nel at page 844, in the context of subsection 16(2) and para-
graph 32(1)(b)).

Note that section 3 of the Official Languages Act defines
“federal institution” for the purposes of the Act: “Federal
institutions” includes any of the following institutions of
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the Parliament or government of Canada: (a) the Senate (b)
the House of Commons (c) the Library of Parliament (c.1)
the office of the Senate Ethics Officer and the office of the
Ethics Commissioner (d) any federal courts (e) any board,
commission or council, or other board or office, established
to perform a governmental function by or pursuant to an
Act of Parliament or by or under the authority of the Gov-
ernor in Council (f) a department of the Government of
Canada (g) a Crown corporation established by or pursuant
to an Act of Parliament, and (h) any other body that is spec-
ified by an Act of Parliament to be an agent of her Majesty
in right of Canada or to be subject to the direction of the
Governor in Council or a Minister of the Crown, but does
not include (i) any institution of the Council or government
of the Northwest Territories or of the Legislative Assem-
bly or government of Yukon or Nunavut, or (j) any Indian
band, band council or other body established to perform
a governmental function in relation to an Indian band or
other group of aboriginal people.

(ii) The principle of equality

The principle of advancement found at subsection 16(3) of
the Charter does not exhaust section 16, which formally
recognizes the principle of equality of the two official lan-
guages of Canada. It does not limit the scope of section 2 of
the Official Languages Act. Equality does not have a lesser
meaning in matters of language. With regard to existing
rights, equality must be given true meaning. The Supreme
Court has recognized that substantive equality is the correct
norm to apply in Canadian law (R. v. Beaulac, [1999] 1
S.C.R. 768 at paragraph 22).

The idea that subsection 16(3) of the Charter limits the
scope of subsection 16(1) must also be rejected. Subsection
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16(1) affirms the substantive equality of those constitu-
tional language rights that are in existence at a given time.
Section 2 of the Official Languages Act has the same effect
with regard to rights recognized under that Act. This prin-
ciple of substantive equality has meaning. It provides, in
particular, that language rights that are institutionally based
require government action for their implementation. It also
means that the exercise of language rights must not be
considered exceptional, or as something in the nature of a
request for an accommodation (Beaulac at paragraph 24).

(iii) Legislative advancement

Subsection 16(3) clearly establishes that the provisions of
the Constitution do not limit the powers of Parliament (or
of a legislature) to advance the equality of status and use of
English and French.

The principle of advancement or progression establishes
the principle enunciated in the Jones case according to
which the Constitution guarantees a “floor” and not a “ceil-
ing” (Société des Acadiens at paragraph 68, Mercure at
paragraph 46, Beaulac at paragraph 22, Lalonde v. Ontario
(Commission de restructuration des services de santé)
(2001), 56 O.R. (3d) 505 (OCA) (“ Montfort Hospital”)
at paragraph 92). This principle reflects an aspirational
element of advancement toward substantive equality. This
aspirational element is not without significance when it
comes to interpreting legislation (Montfort Hospital at
paragraph 92).

In the Montfort Hospital decision however, the Ontario
Court of Appeal rejects the argument that subsection 16(3)
of the Charter includes a “ratchet” principle that would
provide constitutional protection for measures taken to
advance linguistic equality. The Court concludes that sub-
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section 16(3) protects but does not constitutionalize mea-
sures taken to advance linguistic equality. According to
the Court, 16(3) is not a rights-conferring provision. It is
rather, a provision designed to shield from attack govern-
ment action that would otherwise contravene section 15 or
exceed the legislative authority of a level of government
(Montfort Hospital at paragraph 72, Forum des maires de
la Péninsule acadienne v. Canada (Canadian Food Inspec-
tion Agency) 2004 FCA 263 at paragraph 42, R. v. MacKen-
zie, 2004 NSCA 10 at paragraph 56, Moncton at paragraph
63; Toronto (City) v. Braganza [2011] O.J. No. 5445 at
paragraph 67).

The Official Languages Act constitutes an example of
the advancement of language rights through legislative
means provided for in subsection 16(3) of the Charter
(Beaulac at paragraph 22).

A municipal By-law, requiring all new exterior commer-
cial signs within a township to be in English and French,
also constitutes an example of the use of subsection 16(3)
of the Charter to build on the language rights contained in
the Constitution in order to further a pressing and substan-
tial objective, namely the advancement of the equality of
the status or use of the French language (Galganov v. Rus-
sell (Township, 2012 ONCA 409 at paragraph 178).

Section 16(3) protects against potential challenges to
government measures that might otherwise be ruled con-
trary to subsection 15(1). Like other provisions that guar-
antee language rights, sections 16 and 20 are not subject to
the notwithstanding clause entrenched in section 33. This
means that neither Parliament nor the legislature of New
Brunswick can exclude itself from their application (R. v.
Gaudet [2010] N.B.J. No. 25 (“ Gaudet 2010”) at para-
graph 31).
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2. Provisions applicable to New Brunswick

(i) Subsection 16(2) of the Charter

Subsection 16(2) constitutionalizes the principle of equal-
ity of status of English and French and equal rights and
privileges as to their use in all institutions of the legislature
and government of New Brunswick (Moncton at paragraph
63).

Based on the analysis made in Beaulac, the principle of
equality found in subsection 16(2) of the Charter must be
interpreted according to its true meaning, i.e., substantive
equality is the applicable norm. Substantive equality means
that language rights that are institutionally based require
government action for their implementation and therefore
create obligations for the State. The Supreme Court has
rejected the idea that subsection 16(3) limits the scope of
the equality principle found at subsection 16(2) (Moncton
at paragraph 77).

The New Brunswick Court of Appeal concluded that
the criteria used to identify the structures or functions of
governmental entities within the meaning of paragraph
32(1)(b) of the Charter can be used to interpret the expres-
sion “institutions of the legislature and government” as
used in subsection 16(2) of the Charter. Applying these
principles, the Court concluded that, on the basis of a
broad, generous and purposive interpretation of subsection
16(2), municipalities of New Brunswick are institutions
of the government (Moncton at paragraph 107). In the
Supreme Court decision, City of Saint-John, (Charlebois
v. Saint John (City), 2005 SCC 74) Justice Charron for
the majority stated at paragraph 15 that this conclusion is
obiter dictum. She added that this question has not been
determined by the Supreme Court and she noted that she
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expressed no opinion on whether or not this interpretation
was correct.

Specific reference to the institutions of New Brunswick
in subsection 16(2) of the Charter confirms that the Provin-
cial Court is not an institution of Parliament or government
of Canada within the meaning of subsection 16(1)
(Mackenzie at paragraph 46).

(ii) Subsection 16(3) of the Charter

Section 16(3) of the Charter provides that Parliament as
well as provincial legislatures may advance the equality of
status of English and French. The Official Languages Act
of New Brunswick flows from the authority conferred upon
the Legislature of New Brunswick by subsection 16(3) (R.
v. Losier, [2011] N.B.J. No. 240 at paragraph 24).

(iii) Section 16.1 of the Charter

Section 16.1 of the Charter constitutionalizes the principles
of An Act Recognizing the Equality of the Two Official Lin-
guistic Communities in New Brunswick. The equality pro-
vided under section 16.1 is based, not on the equality of the
languages as provided for in subsection 16(2), but on the
equality of New Brunswick’s English linguistic commu-
nity and French linguistic community. Unlike subsection
16(2), this provision therefore includes collective rights
whose holders are the linguistic communities themselves.
Equally, section 16.1 expressly acknowledges the role of
the legislature and government to preserve and promote the
equality of official language communities. As a result, it
is a unique set of constitutional provisions quite peculiar
to New Brunswick which places the province on a unique
plane among Canadian provinces (Moncton at paragraph
63 and 79).
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Section 16.1 of the Charter bears witness to the commit-
ment of the framers to the equality of the two official lan-
guage communities. It is a valuable indicator of the very
purpose of language guarantees as well as an interpretive
aid for the other provisions of the Charter (Gaudet 2010 at
paragraph 30).

The interpretation of section 16.1 is related to the inter-
pretation of subsection 16(2) of the Charter. The conclu-
sions set out by the Supreme Court in Beaulac as to the
nature and scope of the principle of equality are applicable
to section 16.1. The purpose of this provision is to maintain
the two official languages, as well as the cultures that they
represent, and to encourage the flourishing and develop-
ment of the two official language communities. The prin-
ciple of the equality of the two language communities is a
dynamic concept. It implies provincial government inter-
vention which requires, at a minimum, that the two com-
munities receive equal treatment but that in some situations
where it would be necessary to achieve equality, that the
minority language community be treated differently in
order to fulfill both the collective and individual dimen-
sions of a substantive equality of status (Moncton at para-
graph 80).

3. The Official Languages Act, 1988 an example

of use by Parliament of the principle of

advancement

The Official Languages Act of 1988 constitutes an example
of the advancement of language rights through legislative
means provided for in subsection 16(3) of the Charter.
(Beaulac at paragraph 22)

460 David Whelan



Certain provisions of the Official Languages Act clearly
constitute an advancement of language rights as they pro-
vide rights that are specifically covered in the language
rights provisions found in the Charter. Here are a few
examples:

• Part IX of the Official Languages Act focuses on the
Commissioner of Official Languages. The Commis-
sioner has a general mandate to promote the equality
of the two official languages and the power to carry
out investigations on federal institutions. When
investigating complaints, the Commissioner has the
duty to verify that the spirit of the law and the inten-
tion of Parliament have been respected; the Commis-
sioner cannot limit him or herself to a technical and
legalistic approach (St-Onge v. Canada, [1992] 3 F.C.
287 (F.C.A.) at paragraph 26).

• Part V of the Official Languages Act deals with the
language of work in federal institutions. Section 35
provides that, in certain prescribed regions, federal
institutions have a duty to ensure that the work envi-
ronment is conducive to the effective use of English
and French. In other regions or parts of Canada
where one official language predominates, the treat-
ment of both official languages in the work environ-
ments of the institution must be reasonably
comparable to the treatment of both official lan-
guages in parts or regions of Canada where the other
official language predominates (Schreiber at para-
graph 115).

• Section 91 of the Act provides that nothing in Part IV
(communications with and services to the public) and
Part V (language of work) authorizes the application
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of official language requirements to any particular
staffing action unless those requirements are objec-
tively required to perform the functions for which the
staffing action is undertaken. Case law has estab-
lished that linguistic requirements cannot be imposed
in an arbitrary or frivolous manner (Canada (Attor-
ney General) v. Viola, [1991] 1 F.C. 373 (F.C.A.) at
page 388, Professional Institute of the Public Service
v. Canada, [1993] 2 F.C. 90 (FCTD) at paragraph 79,
Rogers v. Canada (Minister of National Defence),
(2001), 201 F.T.R. 41 at paragraph 27).

• Part VI of the Act deals with the participation of Eng-
lish-speaking and French-speaking Canadians, and
section 39 provides that ““the federal government is
committed to ensuring that [they] have equal oppor-
tunities to obtain employment and advancement in
federal institutions.”” The provision also sets out the
federal government’s commitment to ensuring that
““the composition of the work-force of federal insti-
tutions tends to reflect the presence of both official
language communities of Canada, taking into account
the characteristics of individual institutions, includ-
ing their mandate, the public they serve and their
locations””. However, the government ““must walk a
very tight line, as subsection 39(3) states that the
principles of section 39 may not be construed as
abrogating or derogating from the principle of selec-
tion according to merit”” (Professional Institute of
the Public Service at paragraph 35).

• Part VII of the Act deals with advancement of Eng-
lish and French. Subsection 41(1) sets out the Gov-
ernment of Canada’s commitment to enhance the
vitality of the English and French minority communi-
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ties in Canada and support and assist in their devel-
opment as well to foster the full recognition and use
of both English and French in Canadian society. Sub-
section 41(2) imposes on federal institutions the duty
to take positive measures to implement this commit-
ment. Part VII also gives the Minister of Canadian
Heritage the mission to take measures to advance the
equality of status and use of English and French in
Canadian society.

Table of secondary material

• Brun, Henri and Guy Tremblay in Droit constitution-
nel, 4th ed. (Cowansville: Yvon Blais, 2002) at 844
[“Droit constitutionnel”].

• Hogg, Peter W., Constitutional Law of Canada,
looseleaf (Toronto: Carswell, 2002) at paragraph
53.6(a) [“ Constitutional Law”].

• Vaz, Nicole and Pierre Foucher, “The right to receive
public services in either official language” in Michel
Bastarache, ed., Language Rights in Canada, 3rd ed.
(Montréal: Yvon Blais, 20113) at 484 [“ Language
Rights in Canada”]

Unofficial Charterpedia 463





32.

Section 17: Proceedings of Parliament

and of the New Brunswick legislature

Provision

Proceedings of Parliament

17.(1) Everyone has the right to use English or French in
any debates and other proceedings of Parliament.

Proceedings of New Brunswick legislature

(2) Everyone has the right to use English or French in any
debates and other proceedings of the legislature of New
Brunswick.

Similar provisions

Very similar constitutional provisions apply to the legis-
latures of Quebec and Manitoba under section 133 of the
Constitution Act, 1867 and section 23 of the Manitoba Act,
1870 respectively. See also Section 4 of the Official Lan-
guages Act for an expansion of the right provided by sub-
section 17(1) of the Charter.



Purpose

Subsection 17(1) of the Charter shares a common purpose
with section 23 of the Manitoba Act, 1870 and section 133
of the Constitution Act, 1867 which is to ensure full and
equal access to the legislature for Anglophones and Fran-
cophones alike (reference re Manitoba Language Rights, at
paragraph 31).

Analysis

Subsection 17(1) affirms the right of any person to use
either English or French in the debates and proceedings of
the Senate and the House of Commons.

The right to use either official language does not carry
with it a corresponding right to be heard or understood by
those being addressed (Société des Acadiens, at paragraph
53). Section 23 of the Manitoba Act, 1870, section 133 of
the Constitution Act, 1867, and section 17 of the Charter
do not impose a duty to provide simultaneous translation
for the purpose of Parliamentary debates (in the federal
sphere, that right was provided for in subsection 4(2) of the
Official Languages Act). Rather, they require that the lan-
guage right of a participant in Parliamentary debates not be
infringed by anyone. As an example, it would be unlaw-
ful to expel a member of the House of Commons on the
ground that he/she is speaking in either official language in
any debates (MacDonald v. City of Montreal, [1986] 1 SCR
460, at paragraph 68).
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1. Scope of the right: embryo bilingualism or

optional unilingualism

(i) Bilingualism in Parliament

Subsection 17(1) of the Charter applies to the debates and
committee proceedings of both Houses of Parliament. The
right vests in “everyone” participating in them, including
Members of Parliament, Senators and the witnesses before
Parliamentary committees.

(ii) Bilingualism in New Brunswick

Subsection 17(2) of the Charter replicates the language
right provided by subsection 17(1) and applies it to the
debates and proceedings of the legislature of New
Brunswick (Charlebois v. Moncton (City) (2001), 242
N.B.R. (2d) 259, 2001 NBCA 117 (“ Moncton”), at para-
graph 85).

The Charter provisions respecting New Brunswick are
the fruit of the province’s legislative and political history
and recognize the cultural heritage of the two official lan-
guage communities. Subsection 17(2) of the Charter
ensures equal access for Anglophones and Francophones to
the legislature of the province (Moncton, at paragraph 92).

2. Content of the right

Subsection 17(1) provides that everyone has a right to use
English or French in the debates and other proceedings of
Parliament. The right extends implicitly to the reading and
tabling in either official language of documents relating to
the debates or proceedings.
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3. Legislative advancement

As the rights provided in section 17 of the Charter are a
constitutional minimum (MacDonald, at paragraph 104),
they may be expanded upon (subsection 16(3) of the Char-
ter). In the federal sphere, this was achieved by way of sub-
sections 4(2) and (3) of the Official Languages Act.

Subsection 4(1) of the Official Languages Act restates
the fundamental constitutional right stated in section 133
of the Constitution Act, 1867, as inserted and reaffirmed by
section 17 of the Charter.

Subsection 4(2) of the Official Languages Act provides
for simultaneous interpretation of the debates and other
proceedings of Parliament. Subsection 4(3) provides for
the reporting of everything in the official language in
which it was said, together with a translation into the other
official language (i.e., a fully bilingual Hansard).

Additional information concerning submissions before a Parliamentary

committee:

In general, each Parliamentary committee may develop its
own criteria for filing briefs and presentations. The clerk of
the committee may specify to the witness what the speci-
fications and requirements on the format and content of a
brief. The Guide for Witnesses appearing before commit-
tees of the House of Commons and the Guide for witnesses
appearing before Senate Committees both provide the prin-
cipal guidelines related to the language of choice in the
submission of briefs.

• Briefs and presentations before a committee of the
House of Commons: Although individuals or orga-
nizations may submit briefs in either official lan-
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guage, briefs are not distributed to members of the
committee until they are available in both official
languages. Therefore briefs presented in only one of
the two official languages must be sent to the clerk of
the committee well beforehand to allow sufficient
time for translation. Government departments and
agencies must submit briefs in both official lan-
guages.

• Briefs and presentations before a Senate commit-
tee: Briefs may be submitted in either English or
French. When a brief is submitted in one official lan-
guage only, it should be sent to the clerk at least two
week in advance, when circumstances permit, to
allow sufficient time for translation. Witnesses from
federal government departments and agencies are
required to submit their briefs in both official lan-
guages.
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33.

Section 18: Parliamentary and New

Brunswick Statutes and Records

Provision

Parliamentary statutes and records

18.(1) The statutes, records and journals of Parliament shall
be printed and published in English and French and both
language versions are equally authoritative.

New Brunswick statutes and records

(2) The statutes, records and journals of the legislature of
New Brunswick shall be printed and published in English
and French and both language versions are equally author-
itative.

Similar provisions

Almost identical constitutional provisions apply to the leg-
islatures of Quebec and Manitoba under section 133 of the
Constitution Act, 1867 and section 23 of the Manitoba Act,



1870 respectively. See also sections 5, 6 and 7 of the Offi-
cial Languages Act (1988).

Purpose

The purpose of section 23 of the Manitoba Act, 1870 and
section 133 of the Constitution Act, 1867, is to ensure
full and equal access to the legislatures, laws and courts
to Anglophones and Francophones alike (Manitoba Lan-
guage Rights 1985 at paragraphs 31). As subsection 18(1)
of the Charter is to the same effect, it shares the same pur-
pose.

In R. v. May, [2008] A.J. N0. 1535; (2008) ABPC 59 (“
May”) at paragraphs 59-60, the Alberta Provincial Court
Judge, J.N. LeGrandeur, indicated that section 18 of the
Constitution Act, 1982, provides that both French and Eng-
lish versions of federal and New Brunswick legislation
are equally authoritative. This principle of equal authentic-
ity was first formulated in 1891 by the Supreme Court of
Canada in Canadian Pacific Railway v. Robinson (1891)
19 S.C.R. 292 (S.C.C.), in which Tashereau J. Stated at
page 325:

I take it that whether the article was first written in English
or in French is immaterial. […] In the case of ambiguity,
where there is any possibility to reconcile the two, one must
be interpreted by the other. The English version cannot be
read out of the law, Art.2615 C.C. It was submitted to the
legislature, enacted and sanctioned simultaneously with the
French one, and is law just as much as the French one is.
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Analysis

1. The scope of the right

(i) The scope of the word “statutes”

Subsection 18(1) of the Charter applies equally to the
whole process of enactment of legislation in Parliament,
from the introduction of the bill to third reading and Royal
assent.

Reflecting the interpretation provided by the courts, sub-
section 18(1) of the Charter restates the duty set out in sec-
tion 133 of the Constitution Act, 1867: the archives, reports
and journals of Parliament must be written in English and
French and the statutes printed and published in both lan-
guages.

The teaching of Blaikie No. 1 in 1979 (A.G. Québec
v. Blaikie, [1979] 2 S.C.R 1016), as confirmed by the
Supreme Court in Manitoba Language Rights 1985 (Refer-
ence re Manitoba Language Rights, [1985] 1 S.C.R 721),
at paragraphs 124, 125, 127 and 128, is threefold:

1. Section 133 of the Constitution Act, 1867 requires
not only bilingual printing and publishing, but also
bilingual enactment;

2. The English and French texts of the laws must be
equally authoritative;

3. Section 133 requires the simultaneous use of both
languages in the enactment process.

In Blaikie No. 2, (A.G. Québec v. Blaikie, [1981] 1 S.C.R.
311) at page 320, the Supreme Court of Canada extended
the scope of its previous decision by stating that the
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requirements set out in section 133 of the Constitution Act,
1867, apply to documents of a legislative nature adopted by
the government, by one or several ministers or with their
consent.

(ii) Subordinate legislation: “documents of a legislative nature”

Subsection 18(1) of the Charter also applies to subordinate
legislation (for example, regulations and orders of a leg-
islative nature) made by the government or subject to its
approval before it can come into force, and to the rules
of practice of the courts. It does not apply to regulations
and by-laws of municipal or school bodies (Manitoba Lan-
guage Rights 1985; Blaikie No. 2, at pages 322-325).

Without attempting to establish a completely watertight
test, the Supreme Court of Canada indicated in Manitoba
Language Rights 1992 (Reference re Manitoba Language
Rights, [1992] 1 S.C.R. 212), at pages 213 and 233, that
orders in council must be made in both languages if they
are legislative instruments in terms of their form, content
and effect. However, the Court indicated that these criteria
do not operate cumulatively. It could be determined that an
instrument is legislative in form though not in content, and
under the following criteria it would nonetheless be deter-
mined to be of a legislative nature.

As far as the form is concerned, a sufficient connection
between the legislature and the instrument will show that it
is legislative in nature. This link will be established when
the instrument is, pursuant to legislation, enacted by the
Government or where it is made subject to government
approval.

As far as content and effect are concerned, the following
elements indicate that an instrument is legislative in nature:
it must be a rule which sets norms or standards of conduct;
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must be unilateral and have binding legal effect; and must
be of general application rather than directed at specific
individuals or situations. While recognizing that there
would be grey areas when the application of these criteria
may provide difficult, the Court emphasized that it would
be ““wise for legislatures, in cases of doubt, to resolve
that doubt in favour of the constitutional right”” (Manitoba
Language Rights 1992, at page 225).

Orders in council authorizing a Minister or a Crown cor-
poration to enter into a contract generally would not be
caught by the constitutional requirements but the situation
may be different where the contract is entered into pursuant
to statute, essentially as a substitute for enacting a regula-
tion.

Orders in council authorizing grants to municipalities or
affecting the rights or responsibilities of one or more spe-
cific persons are not subject to section 23 of the Manitoba
Act, 1870.

Also exempt from this rule are specific appointments of
persons within the Public Service and Crown corporations
as well as appointments of judges and members of quasi-
judicial tribunals.

However, the type of order in council that authorized
the establishment of the Commission of Inquiry into the
Administration of Native Justice in Manitoba created
broad-ranging powers that “clearly determined some of the
rights and responsibilities of the Manitoban public”. An
order of that kind is subject to the requirements of section
23 of the Manitoba Act, 1870.

Contracts and schedules that may be attached to orders
in council will rarely be subject to section 23 of the Man-
itoba Act, 1870 since the instruments to which they are
attached are not subject to it in most cases (Manitoba Lan-
guage Rights 1992, at pages 226-227).

Unofficial Charterpedia 475



In Sinclair (Sinclair v. Québec, (A.G.), [1992] 1 S.C.R.
579), at page 588, which was heard at the same time as
the special hearing in Reference re Manitoba Language
Rights, the Supreme Court of Canada held that orders in
council, letters patent and other instruments made under
an act of Quebec for the purpose of merging the cities of
Rouyn and Noranda were subject to the requirements of
section 133 of the Constitution Act, 1867. If the net effect
of a series of discrete acts has a legislative character, then
each of the components will be imbued with that charac-
ter. All the instruments in question were part “of a process
which, when viewed in its entirety, was undoubtedly leg-
islative”. The Court concluded that it was not possible to
circumvent the requirements of section 133 by the disin-
genuous division of the legislative process into a series of
discrete steps and then claiming that each of these steps,
when examined in isolation, lacks a legislative character.

All federal orders in council have been made in English
and French since the mid-1970s.

(iii) Records and journals

Subsection 18(1) of the Charter applies to the making or
the keeping of the journals (such as order paper, notices,
votes, proceedings, etc.) and other records of what was
done in the Houses of Parliament.

(a) Documents incorporated by reference

The purpose of these constitutional and quasi-constitu-
tional provisions is to guarantee Francophones and Anglo-
phones full and equal access to the laws of Canada and
to protect official language minority communities. It is
because of the dual nature of this purpose (equality and
protection of language communities) that the requirements
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of the constitutional and quasi-constitutional provisions
can, in certain circumstances, be applied to a document
that is incorporated by reference in a legislative text. In
short, the purpose of this rule is to prevent a drafting tech-
nique from being used to circumvent language require-
ments or from having that effect. However, the application
of these requirements to material incorporated by reference
is somewhat complex (Manitoba Language Rights 1992, at
page 229; Beaulac, (R. v. Beaulac, [1999] 1 R.C.S. 768) at
paragraph 25).

In Manitoba Language Rights 1992, at page 228, the
Supreme Courtheld firstly that material that is truly incor-
porated in a law (whether a statute or a regulation), rather
than merely referenced, forms an integral part of the law as
if reproduced in it. The Court went on to state that unless
there is a bona fide reason for incorporation without trans-
lation, the material is subject to the constitutional language
requirements (Collier, (Québec v. Collier, [1985] A.C. 559
) at page 562). The Supreme Court stated that in order to
determine whether a bona fide reason for incorporation
without translation exists, “the origin of the document and
the purpose of its incorporation must be examined”.

With respect to the origin of the document, there is a
distinction between documents that are generated by the
same legislature or the same level of government (internal
material) and documents generated by another organization
(external material). In order to determine whether material
is internally generated, the connection between the gov-
ernment and a given instrument should be analyzed. If the
connection is sufficiently strong, then the material is to be
considered as having been generated by the government
itself. This would be the case, for example, if material is
created by the body (legislature or executive) that makes
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the incorporating law or if the material requires ministerial
or legislative approval to give it life.

In the case of material generated by the regulation-mak-
ing authority, it will be very difficult to justify incorpo-
rating it in one language. As the Supreme Court stated it
will be ““a rare occasion when a legislature can justify the
incorporation of a document effectively generated by itself
without translation”” (Manitoba Language Rights 1992, at
page 229). Accordingly, this material will almost always
have to exist in both official languages when the incorpo-
rating regulation is made. Its incorporation in only one lan-
guage will rarely be justified because it will be assumed
to be an attempt to skirt the language requirements of the
Constitution (or of the Charter or the OLA). In the case of
material originating from sources other than the law-mak-
ing body (external material), the issue is more complex.

The Supreme Court in Manitoba Language Rights 1992,
at page 231, gave some examples of instances in which
incorporation without translation would “likely” be bona
fide. For example, the incorporation of the legislation of
another jurisdiction that existed in only one official lan-
guage could be justified to allow inter-governmental coop-
eration on specific issues: reciprocal enforcement of orders
made under the family law statutes of different jurisdic-
tions. Another example mentioned was reliance on techni-
cal expertise of non-governmental bodies, which will usu-
ally constitute a bona fide reason. In cases such as these,
translation could be impracticable if the material is fre-
quently revised by those bodies. Requiring that a transla-
tion of such texts be prepared would defeat the purpose of
incorporation by reference. Also finally, in some situations
translation would not guarantee accessibility to materials
that, because of their technical nature, are for all practical
purposes inaccessible to the majority of citizens.

478 David Whelan



In fact, to be bona fide, the benefits of the unilingual
incorporation must outweigh the ensuing encroachment on
the principle of equality of access to the laws and on the
objective of preserving and developing official language
communities in Canada. Thus, incorporation of unilingual
texts that are frequently revised, lengthy and highly techni-
cal will be more easily justified.

It is important to note however that the use of incorpo-
ration by reference to create almost all of any particular
regulatory requirements (so-called “wholesale” incorpora-
tion) could contravene the principle of the bona fide rea-
son. According to the Supreme Court, ““if a legislature
incorporated wholesale the legislation of another jurisdic-
tion which it could just as easily enact for itself, the action
would clearly not meet the bona fide test”” (Manitoba Lan-
guage Rights 1992, at pages 229-230). Finally, it should be
noted that if the incorporated document does not meet the
constitutional language requirements, the provision incor-
porating it will be of no force or effect.

The weight to be given to these factors in each circum-
stance may vary when balancing the different considera-
tions.

(iv) Scope of the expression “statutes of the legislature” at subsection

18(2)

Does the expression “statutes of the legislature” used in
subsection 18(2) of the Charter include municipal by-
laws? By interpreting subsection 18(2) purposively and in
a manner consistent with the preservation and development
of official language communities, the Court of Appeal of
New Brunswick concludes that it is necessary to extend
the meaning of the term “statutes” used in subsection 18(2)
to include municipal by-laws. In its view, any other inter-
pretation would frustrate the remedial purposes of this lan-
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guage right and be inconsistent with a liberal, dynamic and
purposive construction of this right (Moncton, (Charlebois
v. Moncton (City) (2001) NBCA 117) at paragraphs 95, 96
and 110).

The 2001 Moncton decision pre-dated the 2002 enact-
ment of the Official Languages Act and, most significantly,
was a challenge to the unilingual by-laws of the City of
Moncton pursuant to sections 16(2) and 18(2) of the Char-
ter. There is no Charter challenge of the Official Languages
Act, which dictates the practice of the Town of Riverview
concerning issuance of by-laws (Riverview (Town of
Riverview v. Charlebois, 2014 NBQB 154) at paragraph
33).
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34.

Section 19: Proceedings in Courts

Established by Parliament and in New

Brunswick Courts

Provision

Proceedings in courts established by

Parliament

19.(1) Either English or French may be used by any person
in, or in any pleading in or process issuing from, any court
established by Parliament.

Proceedings in New Brunswick courts

(2) Either English or French may be used by any person in,
or in any pleading in or process issuing from, any court of
New Brunswick.

Similar provisions

Almost identical provisions apply to the courts of Canada
and Quebec and those of Manitoba under section 133 of the



Constitution Act, 1867 and section 23 of the Manitoba Act,
1870 respectively. See also section 14 of the federal Offi-
cial Languages Act (1988).

Purpose

According to the Supreme Court of Canada, the purpose of
s. 19 of the Charter is to the same effect as section 23 of
the Manitoba Act, 1870 and section 133 of the Constitution
Act, 1867 (Société des Acadiens, (Société des Acadiens v.
Association of Parents for Fairness in Education, [1986] 1
S.C.R. 549) at paragraph 53). These provisions share the
same purpose, which is to ensure full and equal access
to courts to Anglophones and Francophones alike (Refer-
ence re Manitoba Language Rights, (Reference re: Mani-
toba Lanugage Rights, [1985] 1 S.C.R. 721) at page 739).

Analysis

1. The scope of the right

Section 19 of the Charter provides for the right of every
person to use English or French before the courts estab-
lished by Parliament (subsection 19(1)), the courts of New
Brunswick (subsection 19(2)) and in any pleading or
process issuing from those courts.

The right to use the official language of his or her choice
before a court does not imply the right to be heard or under-
stood in that language (Société des Acadiens, at paragraph
53; Mercure, (R. v. Mercure, [1988] 1 S.C.R. 234) at page
298; Cross, (R. v. Cross, [1998] A.Q. no 2629(Qué. C.A.))
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at paragraph 31; Kilrich, (Kilrich Industrie Ltd. v. Halotier,
2007 YKCA 12) at paragraph 74)).

2. Scope of the term “courts”

Subsection 19(1) applies to proceedings in courts estab-
lished by or under an Act of Parliament (MacKenzie, (R. v.
MacKenzie, 2004 NSCA 10) at paragraphs 36 to 39).

The expression “courts” includes quasi-judicial organi-
zations. The test to be applied in determining whether a
quasi-judicial body is to be considered a “court” is stated as
follows: it includes any federal institution whose organiz-
ing statute confers the power to decide matters affecting the
rights or interests of the individual, by applying principles
of law and not considerations of convenience or admin-
istrative policy (Blaikie No. 1, (Blaikie v. Quebec (Attor-
ney General), [1979] 2 S.C.R. 1016) at pages 1017-18 and
Société des Acadiens, at paragraph 53).

The rights guaranteed by subsection 19(2) of the Charter
are of the same nature and scope as those guaranteed by
section 133 of the Constitution Act, 1867 with respect to
the courts of Canada and the courts of Quebec (Société
des Acadiens, at pages 574-75). As a result, subsection
19(2) includes not only so-called section 96 Courts but also
Courts administered by the Province and administered by
provincially-appointed Judges (Blaikie No. 1).

3. Rights holders

The language rights protected by section 19 of the Charter
are those of litigants, counsel, witnesses, judges and other
judicial officers who actually speak, not those of parties or
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others who are spoken to; as well as those of the writers
or issuers of written pleadings and processes, not those of
their recipients or readers (Société des Acadiens, at para-
graph 51).

A person’s ability to express him or herself in both offi-
cial languages does not impose such person’s constitutional
right to choose either French or English in the context
of court proceedings. One’s ability to speak both official
languages is irrelevant (Mazraani, (Industrielle Alliance,
Assurance et services financiers inc. v. Mazraani, 2017
FCA 80) at paragraph 10).

Finally, although it is true that subsection 19(2) of the
Charter recognizes that any person has the right to use
either official language in any matter before courts in New
Brunswick, Crown counsel waives this right when he or
she accepts to act on behalf of the Attorney General in any
proceeding with respect to which an order under section
530 of the Criminal Code has been made (Bujold, (Bujold
v. R., 2011 NBCA 24) at paragraph 8).

4. Distinctions between language rights and

right to a fair trial

Language rights are distinct from the right to a fair trial.
The right to full answer and defence is linked with linguis-
tic abilities only in the sense that the accused must be able
to understand and be understood at trial. This is already
guaranteed by section 14 of the Charter, which provides for
the right to an interpreter. The right to a fair trial is univer-
sal and cannot be greater for members of official language
communities than for persons speaking other languages.
Language rights have a completely distinct origin and role.
They are meant to protect official language minorities in
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this country and to ensure the equality of status of French
and English (Société des Acadiens, at paragraphs 27-28;
Beaulac, (R. v. Beaulac, [1999] 1 S.C.R. 768) at paragraphs
36-44).

5. Legislative advancement

The rights provided for in section 19 of the Charter con-
stitute a minimum (MacDonald, (MacDonald v. Montreal
(City), [1986] 1 S.C.R. 460) at paragraph 104). Their scope
can be expanded (subsection 16(3) of the Charter). In the
federal sphere, legislative advancement has been made in
Part III of the Official Languages Act and Part XVII of the
Criminal Code.
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35.

Section 20: Right for the Public to

Communicate with and to Receive

Services from Federal Institutions and

New Brunswick Institutions

Provision

Communications by public with federal

institutions

20. (1) Any member of the public in Canada has the right to
communicate with, and to receive available services from,
any head or central office of an institution of the Parliament
of Canada in English or French, and has the same right with
respect to any other office of any such institution where

1. there is a significant demand for communications
with and services from that office in such language;
or

2. due to the nature of the office, it is reasonable that
communications with and services from that office be
available in both English and French.



Communications by public with New

Brunswick institutions

(2) Any member of the public in New Brunswick has the
right to communicate with, and to receive available ser-
vices from, any office of an institution of the legislature or
government of New Brunswick in English or French.

Similar provisions

Similar provisions are found in Part IV of the Official Lan-
guages Act of 1988. This Part, entitled “Communications
with and services to the public”, sets out the duties of fed-
eral institutions in order to give full effect to the right of the
public prescribed by subsection 20(1) of the Charter, and
in certain circumstances, to complete and extend the scope
of such right. Sections 27 to 41 of the 2002 Official Lan-
guages Act of New Brunswick also provide the public with
rights to services and communications in both official lan-
guages.

Purpose

The purpose of subsection 20(1) of the Charter is to pro-
vide the public in Canada with the right to use English or
French in communications with the head or central office
of federal institutions or to receive services from them. The
same rights apply to offices of federal institutions where
there is a significant demand for communications with and
services from that office in the minority language, or where
it is reasonable that such services and communications be
available due to the nature of the office.
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Subsection 20(2) of the Charter provides that any mem-
ber of the public in New Brunswick has the right to com-
municate with, and to receive available services from, any
office of an institution of the legislature or government
of New Brunswick in English or French, and, unlike the
services provided by federal institutions under subsection
20(1) of the Charter, this right does not depend on the
demand in the minority language or the nature of the office
in question. This is complete institutional bilingualism, as
citizens have the right to use the language of their choice
at all times when requesting a service from or commu-
nicating with the provincial government (SAANB SCC
2008?Société des Acadiens et Acadiennes du Nouveau-
Brunswick v. Canada, 2005 FC 1172 [SAANB FC
2005];reversed by 2006 FCA 196; FCA decision reversed
by 2008 SCC 15 [SAANB SCC 2008]) at paragraph 1).

Section 20, like other provisions that guarantee language
rights, is not subject to the notwithstanding clause
entrenched in section 33 of the Charter. This means that
neither Parliament nor the legislature of New Brunswick
can exclude itself from their application (Gaudet 2010 (R.
v. Gaudet, 2010 NBQB 27) at paragraph 31).

Analysis

1. Scope of the right

(i) “Any member of the public in Canada has…” / “Any member of the

public in New Brunswick has …”

Subsection 20(1) of the Charter delineates the geographic
scope of the right set out therein: the provision states that
the right is granted to members of the public in Canada.
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Accordingly, members of the public located elsewhere
(without distinguishing nationality) are, it seems, not cov-
ered by these rights.

While section 21 of Part IV of the Official Languages
Act reiterates the geographical limit in subsection 20(1) of
the Charter, sections 22, 23, 24 and 25 of the Official Lan-
guages Act complete the constitutional provisions on this
point and expand them by conferring expressly an extra-
territorial dimension on the public’s right to communi-
cate with and receive services from federal institutions in
either official language. The other provisions of part IV of
the Official Languages Act remain silent on the territorial
dimension of the rights they provide.

Similarly, subsection 20(2) specifies the scope of the
right created in the province of New Brunswick: “Any
member of the public in New Brunswick has . . . / Le public
a, au Nouveau-Brunswick . . .”. However, this territorial
limitation does not appear in sections 27 and 28 of the 2002
Official Languages Act of New Brunswick.

(ii) “Institution of the Parliament or government of Canada” / “Institution

of the legislature or government of New Brunswick”

Subsection 20(1) of the Charter applies to an “institution of
the Parliament or government of Canada”. The same word-
ing is used at subsection 16(1) of the Charter.

Subsection 20(2) of the Charter applies to an “Institution
of the legislature or government of New Brunswick.” The
same wording is used at subsection 16(2) of the Charter.

Specific reference to the institutions of New Brunswick
in subsection 16(2) of the Charter confirms that provincial
institutions are not an institution of Parliament or govern-
ment of Canada within the meaning of subsection 16(1).
Provincial courts are not institutions under subsection
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16(1) (MacKenzie (R. v. MacKenzie, 2004 NSCA 10) at
paragraphs 46 and 48).

The expression “institution of the Parliament or govern-
ment” includes judicial bodies and courts (Société des Aca-
diens (Société des Acadiens du Nouveau-Brunswick Inc. v.
Association of Parents for Fairness in Education, [1986] 1
S.C.R. 549) at paragraph 21).

The Royal Canadian Mounted Police remains a federal
institution subject to subsection 20(1) of the Charter while
providing services on behalf of a province (Doucet 2003 at
paragraphs 32; SAANB CSC 2008 at paragraph 14; Even-
son (Evenson v. Saskatchewan (Ministry of Justice), 2013
SKQB 296) at paragraph 31). However, since each RCMP
member is authorized by the New Brunswick legislature to
administer justice in the province, he or she performs the
role of an “institution of the legislature or government” of
New Brunswick and must comply with subsection 20(2) of
the Charter (SAANB SCC 2008 at paragraphs 16 and 19).

The same holds true for police forces governed directly
by the province or municipalities of New Brunswick
(Gautreau (R. v. Gautreau, 101 N.B.R. (2d) 1 (Q.B.)) at
paragraphs 47-49; Bastarache (R. v. Bastarache, 128
N.B.R. (2d) 217 (N.B.Q.B)) at paragraph 20; Haché (R. v.
Haché, 139 N.B.R. (2d) 81 (C.A)) at paragraphs 15 and 57;
SAANB FC 2005 at paragraph 38; Moncton (Charlebois v.
Mowat and the City of Moncton, 2001 NBCA 117) at para-
graphs 104-105).

(iii) Rights holders

Section 20 of the Charter guarantees the right of the public
in Canada and New Brunswick. The right applies to both
individuals and corporations (Brewer at paragraph 26).
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Although section 20 circumscribes its geographic scope
(see above), it makes no distinction based on nationality.

(iv) Nature of the right

Section 20 of the Charter identifies two rights: (1) the right
to communicate with, and (2) the right to receive services
from certain institutions in English or French (Gaudet 2010
at paragraph 23). In Norton, the Federal Court held that the
concept of public “services”, which is also guaranteed by
section 20 of the Charter, is broader than the term “commu-
nications” (Norton, (Norton v. Via Rail Canada, 2009 FC
704) at paragraph 76).

The Supreme Court of Canada states that the right to
communicate in either official language as prescribed by
section 20 of the Charter also implies the right to be heard
or understood in either language, which is not the case for
the rights provided by section 133 of the Constitution Act
1867 and subsection 19(2) of the Charter (Société des Aca-
diens at paragraph 54, see also Norton at paragraph 76).
In Knopf, the Federal Court of Appeal concludes that the
term “to communicate” presupposes interactions, bilateral
actions between the parties (the term “to use” at section
133 of the Constitution Act 1867 and at section 17 of the
Charter do not encompass such interaction) (Knopf (Knopf
v. Canada (House of Commons) 2007 FCA 308) at para-
graphs 38-40).

Section 20 does not allow a service to be demanded that
the government does not provide, whether in English or
French (Tucker at paragraph 8, Tucker v. Supreme Court of
Canada [1992] F.C.J. No. 1116 (F.C.)).

Subsection 20(1) and Part IV of the Official Languages
Act include the constitutional obligation to make services
“of equal quality in both official languages” available to
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the public. (Caldech-Desrochers, (Desrochers v. Canada
(Industry), 2009 SCC 8) at paragraph 3) Even though sub-
section 20(1) of the Charter and Part IV of the Official Lan-
guages Act involve a guarantee in relation to the services
provided, it is not entirely accurate to say that linguistic
equality in the provision of services cannot include access
to services with distinct content. Depending on the nature
of the service in question, it is possible that substantive
equality will not result from the development and imple-
mentation of identical services for each language commu-
nity. The content of the principle of linguistic equality in
government services is not necessarily uniform. It must be
defined in light of the nature and purpose of the service in
question. What matters is that the services provided be of
equal quality in both languages. The analysis is necessar-
ily comparative (Caldech-Desrochers at paragraphs 51 and
53).

Where a significant demand is established under subsec-
tion 20(1) of the Charter, it is clear that the government has
a duty to act (Doucet 2004 (Doucet v. Canada (Her Majesty
the Queen and the Royal Canadian Mounted Police),
[2005] F.C.R. 671, 2004 FC 1444 (F.C.)) at paragraph 25).

In the context of communication by an Royal Canadian
Mounted Police officer during a roadside check stop, the
Federal Court held that the fact that a unilingual English-
speaking officer made arrangements for a member of the
public to communicate via radio to a member who is capa-
ble of speaking French is by no means sufficient for the
Royal Canadian Mounted Police to fulfill its obligations
under the Charter and the Official Languages Act so that
any member of the public can communicate with a federal
institution in the official language of his or her choice.
Motorists should not have to go out of their way or use a
telephone or radio when they want to address a member of
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the RCMP in French (Doucet 2004 at paragraphs 43 and
79).

In Tailleur, the federal court concludes that the fact that
members of one official language community might wait
more than the other official language community in order
to obtain a service from a federal institution through a tele-
phone line does not comply with the constitutional obliga-
tion to make services of equal quality in both official lan-
guages available to the public (Tailleur (Tailleur v. Attorney
General of Canada, 2015 CF 1230) at paragraph 106).

See also, in the context of Via Rail employees commu-
nicating with travellers, Norton that stated that simultane-
ous or consecutive translation is impractical in the case of
oral communication, and diminishes the quality of service.
Therefore, the opportunity to be served in the official lan-
guage of one’s choice in the cases contemplated by the law
can only be assured by the presence of bilingual personnel
(Norton, (Norton v. Via Rail Canada, 2009 FC 704) at para-
graph 76).

However, in Thompson, the Federal Court interpreted
the scope of section 20 in the context of the disclosure to an
individual of already existing notes (inserted by the immi-
gration officer in the individual’s file). The Court found
that it is implied in section 20 that where applicable, gov-
ernment institutions must provide communications within
a “reasonable” time of the request for the provision of
the communication in a particular official language or, put
another way, within a time that results in no prejudice to
the individual seeking the communication in a specific lan-
guage (Thompson (Thompson v. Canada (Citizenship and
Immigration), 2009 FC 867) at paragraph 8; in that case,
the notes had been translated from French to English, to
respect the individual’s choice of language; see also Musa
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(Musa v. Canada (Citizenship and Immigration), 2012 FC
298) at paragraphs 13-15).

Section 20 of the Charter does not inhibit federal insti-
tutions to offer services in languages other than English
or French if the members of the public involved do not
wish to exercise their right under subsection 20(1) of the
Charter, and, indeed, wish to conduct business in any other
language in which the institution’s officials are capable
of reliably communicating without an interpreter (Abbasi,
(Abbasi v. Canada (Department of Citizenship and Immi-
gration), 2010 FC 288) at paragraph 16. In addition, sub-
section 83(2) of the Official Languages Act provides that
nothing in the Official Languages Act shall be interpreted
in a manner that is inconsistent with the preservation and
enhancement of languages other than English or French.

(v) The concept of active offer

Section 28 of the Official Languages Act and section 28.1
of the 2002 Official Languages Act of New Brunswick
state that institutions must ensure that there is an active
offer in both official languages, when applicable. In addi-
tion, subsection 31(1) of the 2002 Official Languages Act
of New Brunswick states that members of the public have
the right, when communicating with a peace officer, to
receive service in the official language of their choice and
must be informed of that right.” Subsection 31(2) of the
2002 Official Languages Act of New Brunswick is to the
effect that if a peace officer is unable to provide service in
the language chosen by the member of the public, the peace
officer shall take whatever measures are necessary, within
a reasonable time, to ensure compliance with the choice
made by the member of the public.

The question of whether active offer under section 28 of
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the Official Languages Act is the expression of a consti-
tutional obligation arising out of subsection 20(1) (for the
federal government) of the Charter has not yet been com-
pletely resolved. In Doucet 2003, the Supreme Court of
Nova-Scotia concluded that subsection 20(1) of the Char-
ter does not require that Royal Canadian Mounted Police
officers patrolling in the province actively inquire whether
defendants wish to be served in one or the other official
language (Doucet 2003 at paragraph 36).

That question, however, has been discussed by the New
Brunswick courts in relation to subsection 20(2) of the
Charter and section 31 of the 2002 Official Languages Act
of New Brunswick. At first, the decisions were quite a
contrast (see in particular: Gaudet 2009 at paragraph 23,
Robichaud, at paragraphs 19 and 25-32; Robinson at para-
graphs 21-22; Haché at paragraphs 46 and 58; McGraw
2007 at paragraph 22; Gaudet 2010 at paragraph 41; Losier
2010, Losier 2011, Furlotte, Robichaud 2011 at paragraphs
22, 31, 39-41).

The question has now been resolved at the provincial
level by the New Brunswick Court of Appeal in 2011 in
the Losier decision. In that decision, the Court found that
the police officer who stopped the respondent while con-
ducting a spot check program was under a duty to comply
with the obligations under subsection 20(2) of the Char-
ter (Losier CA 2011 at paragraph 9). The Court adopted
the findings of the Provincial Court (Losier 2010) and the
Court of Queen’s Bench (Losier 2011), which had both
determined that the absence of an active offer of service
in both official languages on the part of the peace officer
and the violation of these language rights amounted not
only to a violation of subsection 31(1) of the 2002 Official
Languages Act of New Brunswick but also to a violation
of subsection 20(2) of the Charter, which opened the way
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to remedial action under subsection 24(2) of the Charter
(Losier CA 2011 at paragraph 8, Losier 2011 at paragraphs
21, 28, 29). The Court of Appeal also validated the lower
courts’ decision to exclude the evidence gathered follow-
ing the Charter violation, which led to the acquittal of
Mr. Losier (Losier CA 2011 at paragraph 12).

In subsequent decisions, the Court of Appeal’s conclu-
sions on active offer were applied, but, contrary to Losier,
the exclusion of evidence was refused in the circumstances
(see Savoie at paragraph 71; Landry at paragraph 38; Théri-
ault at paragraph 36; Robichaud 2012 at paragraph 29;
Robinson 2014 at paragraphs 57, 67; Soh at paragraph 81;
Lavoie at paragraph 39).

An active offer is a greeting that informs the member
of the public that they may communicate in either French
or English. Its purpose is to ensure that an individual feels
comfortable requesting a service. It is a sign of respect. An
active offer can take the form of a sign, a personal greeting
or a message (FFT, (Fédération franco-ténoise v. Canada
(Attorney General), 2008 NWTCA 6) at paragraph 139).

Interestingly, in the Thériault decision, the New
Brunswick Court of Queen’s Bench affirmed the decision
of the lower court, which had determined that a peace offi-
cer who stops a member of the public and says “Hello-
Bonjour” without saying anything further is not complying
with the active offer duty in subsection 31(1) of the 2002
Official Languages Act of New Brunswick or with subsec-
tion 20(2) of the Charter (Thériault, (R. v. Thériault, 2012
NBQB 184) at paragraph 13; see also McGraw, (McGraw
v. R., 2012 NBQB 358) 2012 at paragraph 28).

(vi) The concepts of significant demand and nature of the office

The concepts of significant demand and nature of the office
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found at subsection 20(1) of the Charter are defined and
implemented by part IV of the Official Languages Act and
the Official Languages (Communications with and Ser-
vices to the Public) Regulations, SOR/92-48 (the Regula-
tions).

In Norton, the Federal Court stated that the Regulations
provided greater certainty and uniformity in the application
of the concepts found at subsection 20(1) of the Charter
and Part IV of the Official Languages Act, but they are
not exhaustive and should not be rigidly interpreted and
applied. The Federal Court added that the Regulations can-
not supersede or restrain the Official Languages Act or the
Charter. They must always be interpreted and applied in a
manner consistent with the general objectives of the pre-
amble of the O Official Languages Act and a recognition of
the fundamental values of the Charter and Canadian policy
in the matter of bilingualism (Norton at paragraph 98, see
also Doucet 2004 at paragraph 49).

(vii) Limits to the government’s choice of service delivery model

The power of the government to authorize the authorities
of another jurisdiction to deliver services for which it is
responsible appears to be subject to certain limits.

For example, the Federal Court examined the case of
communications with the public and the delivery of extra-
judicial services in relation to the administration of prose-
cutions for federal contraventions. These services had been
previously provided by the Department of Justice in accor-
dance with section 20 of the Charter and Part IV of the
Official Languages Act. The Court stated that the definition
of a new legislative framework providing for the appli-
cation of provincial law must comply with the applicable
language rights. More specifically, it determined that the
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successive and cumulative application of the Contraven-
tion Act, the French Language Services Act of Ontario and
the agreements between the Attorney General of a province
and municipalities does not make section 20 of the Charter
or Part IV of the Official Languages Act inoperative. Those
provisions must continue to apply and, in the event of con-
flict with the provincial statute, precedence must be given
to the Official Languages Act and section 20 of the Char-
ter (Commissioner of Official Languages, (Canada (Com-
missioner of Official Languages) v. Canada (Department
of Justice) (2001), FCTD 239) at paragraphs 148-149).

A government may not adopt policies that would, as a
result of agreements entered into, hinder the protection of
guaranteed rights (SAANB SCC 2008 at paragraph 17).

(viii) Services provided by another person or organization on behalf of

institutions

Section 25 of the Official Languages Act provides for cases
in which communications and services provided by another
person or organization on behalf of a federal institution
must be made available in both official languages. This
section states that where the federal institution responsible
for the communications and services would be required to
provide them in either official language if it provided them
directly, that institution must ensure that the other person
or organization “acting on its behalf” provides them under
the same conditions. A similar provision is found at section
30 of the 2002 Official Languages Act of New Brunswick.

In SAANB CSC 2005, the Supreme Court of Canada
cited with approbation the federal Court decision in Com-
missioner of Official Languages, to the effect that section
25 of the Official Languages Act confirms the constitu-
tional principle that a government may not divest itself of
the constitutional obligations imposed on it by the Charter

Unofficial Charterpedia 499



by delegating certain of its responsibilities (Commissioner
of Official Languages at paragraph 116, SAANB SCC 2008
at paragraph 17).

(ix) Distinction between section 19 and section 20 of the Charter

Disclosure of evidence and summonses to appear in court
proceedings are not covered by subsection 20(1) of the
Charter or Part IV of the Official Languages Act and the
Regulations because the very structure of sections 16 to 20
of the Charter shows that each of these sections governs a
separate and distinct area of Parliamentary, governmental
and judicial activities. Everything suggests that Parliament
was conscious of the distinction between language rights
and the right to a fair trial, and between the use of one’s
official language in pleadings, on the one hand, and com-
munications with government offices under subsection
20(1) of the Charter, on the other. (Charlebois SCC 2005
at paragraph 54, Bastarache J. dissenting, but on another
point, see also Société des Acadiens aux paragraphs 52,
53).

Subsection 20(1) of the Charter and Part IV of the Offi-
cial Languages Act and its regulations do not require that
the disclosure of evidence within a criminal trial be done in
the official language of the accused. However, the oral and
written communications of the Office of the Department
of Justice outside judicial proceedings must take place in
the official language of choice of the accused or his or
her lawyer (Rodrigue, (R. v. Rodrigue, [1994] Y.J. No. 113
(QL) (Y.S.C.), 1994 CanLII 5249 (Y.S.C.)) at paragraph
28).

500 David Whelan



VIII

Minority Language

Educational Rights





36.

Section 23: Minority Language

Educational Rights

Provision

Language of instruction

23. (1) Citizens of Canada
(a) whose first language learned and still understood is

that of the English or French linguistic minority population
of the province in which they reside, or

(b) who have received their primary school instruction
in Canada in English or French and reside in a province
where the language in which they received that instruction
is the language of the English or French linguistic minority
population of the province, have the right to have their chil-
dren receive primary and secondary school instruction in
that language in that province.

Continuity of language instruction

(2) Citizens of Canada of whom any child has received
or is receiving primary or secondary school instruction in
English or French in Canada, have the right to have all their



children receive primary and secondary school instruction
in the same language.

Application where numbers warrant

(3) The right of citizens of Canada under subsections (1)
and (2) to have their children receive primary and sec-
ondary school instruction in the language of the English or
French linguistic minority population of a province;

(a) applies wherever in the province the number of chil-
dren of citizens who have such a right is sufficient to war-
rant the provision to them out of public funds of minority
language instruction; and

(b) includes, where the number of those children so war-
rants, the right to have them receive that instruction in
minority language educational facilities provided out of
public funds.

Similar provisions

Section 23 of the Charter is implemented by the provinces
through a variety of enabling statutes, regulations and other
legislative instruments.

Purpose

Preliminary observations

1. General purpose

The general purpose of section 23 of the Charter is clear:
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it is to preserve and promote the two official languages of
Canada and the cultures represented by those languages, by
ensuring that each language flourishes, as far as possible,
in provinces where it is not spoken by the majority (Mahe
(Mahe v. Alberta, [1990] 1 S.C.R. 342) at paragraph 31).

In this respect, section 23 means more than teachers who
provide instruction in French to students who receive it in
that language, and that educational institutions can objec-
tively be considered as those of the linguistic minority (Re
Education Act of Ontario (Re Education Act of Ontario and
Minority Language Education Rights, 10 D.L.R. (4th) 491,
(C. A. On.)) at paragraph 107).

Section 23 seeks to preserve and promote the minority,
by granting minority language educational rights to minor-
ity language parents throughout Canada. The guarantee
cannot be separated from a concern for the culture asso-
ciated with the language. Language is more than a mere
means of communication, it is part and parcel of the iden-
tity and culture of the people speaking it (Mahe at para-
graph 31).

The right to minority language education in section 23 is
designed to enhance our country’s bilingualism and bicul-
turalism, and maintain the unique partnership between lan-
guage groups that sets our country apart among nations
(CSF de la C-B (Conseil scolaire francophone de la
Colombie-Britannique v. British Columbia, 2016 BCSC
1764) at paragraph 123).

Paragraph 23(1)(b) and subsection 23(2) of the Charter
have the same purpose and must be interpreted in the same
way. Subsection 23(2) has another specific purpose: to
provide continuity minority language education rights, to
ensure family unity and to accommodate mobility (Solski
(Solski (Tutor of) v. Quebec (Attorney General), [2005] 1
S.C.R. 201) at paragraph 2).

Unofficial Charterpedia 505

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/580/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2214/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2214/index.do


2. Remedial nature

Section 23 of the Charter is also remedial in nature. History
reveals that section 23 was designed to correct, on a
national scale, the progressive erosion of minority official
language groups and to give effect to the concept of the
“equal partnership” of the two official language groups in
the context of education and to actively encourage both
languages to flourish (Mahe at paragraph 35; Reference re
Public Schools Act (Man.) (Reference re Public Schools
Act (Man.), [1993] 1 S.C.R. 839) at page 79; Arsenault-
Cameron (Arsenault-Cameron v. Prince Edward Island,
[2000] 1 S.C.R. 3) at paragraphs 26-27; Doucet-Boudreau
(Doucet-Boudreau v. Nova Scotia (Minister of Education),
[2003] 3 S.C.R. 3) at paragraph 28).

Section 23 guarantees the right to minority language
education as a tool for combating assimilation. Schools
must be built and have a duty to attempt to fight assimi-
lation, even if they only exist to serve those students until
they grow older, start their own homes and assimilate (CSF
de la C-B, at paragraph 343). Section 23 places a unique
positive duty on governments to make expenditures out of
public funds, and to act promptly to prevent assimilation
(CSF de la C-B 2016, at paragraph 6455) It also requires
prompt action to prevent assimilation and ensure that gen-
erations of rights holders do not lose their rights (CSF de la
C-B 2016, at paragraphs 419 and 6841).

3. Foundation of a bilingual and bicultural Canada

The constitutional protection of minority language rights
is necessary for the promotion of robust and vital minority
language communities which are essential for Canada to
flourish as a bilingual country (Solski at paragraph 2).

The very presence of section 23 in the Charter attests to
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the recognition, in the Canadian Constitution, of the essen-
tial role played by the two official languages in the for-
mation of Canada and in the country’s contemporary life
(Solski at paragraph 6; Lavigne (Lavigne v. Canada (Office
of the Commissioner of Official Languages), 2002 SCC 53,
[2002] 2 S.C.R. 773) at paragraph 22).

Section 23 of the Charter is the cornerstone of Canada’s
commitment to the values of bilingualism and bicultural-
ism (Mahe at paragraph 2; Reference re Public Schools
Act (Man.) at page 79; Arsenault-Cameron at paragraph
26; Gosselin (Gosselin (Tutor of) v. Quebec (Attorney Gen-
eral), [2005] 1 S.C.R. 238) at paragraph 28).

The purpose of section 23 emphasizes the goal of pro-
tecting Canada’s strength and unity by preserving its offi-
cial languages and their cultures (CSF de la C-B at para-
graph 118).

4. Linkages between language and culture

Any broad guarantee of language rights, especially in the
context of education, cannot be separated from a concern
for the culture associated with the language. Minority
schools themselves provide community centres where the
vitality and preservation of minority language culture can
occur. They provide needed locations where the minority
community can meet and facilities which they can use to
express their culture (Mahe at paragraph 33; Solski at para-
graph 3).

The school is the single most important institution for
the survival of the official language community, which is
itself a true beneficiary under section 23 of the Charter
(Arsenault-Cameron at paragraph 29; (CSF de la C-B
2016, at paragraph 367). Minority language schools pro-
vide a foundation for other institutions and community
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leadership, counterbalancing the influence of the majority
language (CSF de la C-B 2016 at paragraph 368). They
also serve as a primary site for socializing children into
the French language and culture, and play an essential role
ensuring children experience additive, rather than subtrac-
tive, bilingualism (CSF de la C-B 2016 at paragraph 368).

5. An individual and collective right

Unlike other provisions of the Charter, section 23 is more
akin to a right than a freedom (CSF de la C-B 2016 at para-
graphs 411 and 419). Section 23 guarantees both a social
and collective right and a civil and individual right (Sol-
ski at paragraph 33). Rights under section 23 are conferred
individually on parents belonging to a minority language
group. The enjoyment of these rights is not linked to the
will of the minority group to which they belong (Reference
re Public Schools Act (Man.) at paragraph 46).

6. Interpretation of section 23

The fact that constitutional language rights are the result of
a political compromise is not a characteristic unique to lan-
guage rights and does not affect the scope of those rights
(Beaulac, (R. v. Beaulac, [1999] 1 S.C.R. 768) at paragraph
24).

Like other provisions of the Charter, section 23 has a
remedial aspect. It is therefore important to understand
the historical and social context of the situation to be
redressed, including the reasons why the educational sys-
tem was failing to meet the actual needs of the official lan-
guage minority in 1982 and why it may still fail to meet
those needs today. Clearly, the importance of language
and culture in the context of education, and the impor-
tance of official language minority schools to the devel-
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opment of the official language community, must be taken
into account in examining the actions taken by govern-
ment to meet the demand for services. As the Supreme
Court of Canada recently explained in R. v. Beaulac, [1999]
1 S.C.R. 768, “… language rights must in all cases be
interpreted purposively, in a manner consistent with the
preservation and development of official language com-
munities in Canada.” A purposive interpretation of section
23 rights is based on the true purpose of redressing past
injustices and providing the official language minority with
equal access to high quality education in its own language,
in circumstances where community development will be
enhanced (Arsenault-Cameron at paragraph 27; Doucet-
Boudreau at paragraph 23).

Section 23 is to be interpreted purposively, remedially
and contextually (CSF de la C-B at paragraph 134). Courts
must seek an interpretation of section 23 that is remedial
and alive to background context (CSF de la C-B at para-
graph 132). Because the interpretation of section 23 is
remedial and contextual, it will inevitably involve some
balancing of interests, and sensitivity to the unique back-
ground and situation of the minority language group in
each province (CSF de la C-B at paragraph 133).

Because section 23 of the Charter is national in scope,
the Supreme Court of Canada has interpreted the rights
it confers uniformly for all provinces (Quebec Protestant
School Boards (A.G. (Que.) v. Quebec Protestant School
Boards, [1984] 2 S.C.R. 66) at page 79; Mahe at paragraph
35; Reference re Manitoba 1985 at paragraph 40; Arse-
nault-Cameron at paragraph 26; Solski at paragraph 21).

This is not to say however that the unique historical
and social context of each province is irrelevant; rather,
it must be taken into account when provincial approaches
to implementation are considered. Thus, the implementa-
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tion of section 23 of the Charter must take into account the
very real differences between the situations of the minority
language community in Quebec and the minority language
communities of the other provinces (Solski at paragraphs
21 and 34). The unique historical and social context of
each province must also be taken into account in situations
where there is need for justification under section 1 of the
Charter (Solski at paragraph 21).

Analysis

Wording and restrictions

1. General conditions

(i) Citizenship

Section 23 of the Charter reserves this right to Canadian
citizens only (CSF de la C-B at paragraph 579). A teleolog-
ical approach cannot change the precise words of section
23 which is clear with respect to the requirement of citizen-
ship, as opposed to section 7 which is applicable to “every-
one” (CSF de la C-B at paragraphs 577-578). The children
of immigrant rights holders are not to be included among
the children that can reasonably be expected to attend the
programme (CSF de la C-B at paragraph 579).

(ii) Parental authority

The rights set out in section 23 are granted to parents.
The question of who is or is not a child’s parent, and

what say, if any, a parent has in the education decisions of
his or her children should be answered by applying the law

510 David Whelan



of the jurisdiction where the parent resides, given that edu-
cation is a provincial jurisdiction.

Cultural and linguistic factors are considered in deter-
mining the best interests of the child in the context of
custodial litigation (Bastarache (Mark Power and Pierre
Foucher, “Language Rights and Education” in Michel Bas-
tarache, ed., Language Rights in Canada, Cowansville,
Éditions Yvon Blais, 2004) at page 384). In determining the
conditions of an order for custody, the children’s language
of education must be taken into account in an assessment of
the best interests of the children. The court should be par-
ticularly sensitive to the language of education in circum-
stances where there is only one Francophone parent and
the English-speaking parent has been granted custody. In
such circumstances, there is necessarily less contact with
the French-speaking parent and the linguistic and cultural
environment of the children is likely to become that of
the linguistic majority. In a linguistic minority environ-
ment, homogeneous French-language schools are gener-
ally preferable to French immersion programs for ensuring
that both languages, namely, French and English, are main-
tained at the highest level (Perron (Perron v. Perron, 2012
ONCA 811) at paragraphs 40, 42-44)

Section 23 does not provide authority for school boards
to admit children whose grandparent is a rights holder
(Yukon (Yukon Francophone School Board, Education
Area #23 v. Yukon (Attorney General), [2015] 2 S.C.R.
282) at paragraph 74).

(iii) Residence

To benefit from section 23, a parent must “reside” in a
province or territory. The scope of section 23 therefore
goes beyond the geographical boundaries of a school
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board’s jurisdiction as such boundaries must never hinder
the exercise of the rights set out therein (Bastarache at
page 684; Mahe at page 386).

For some, in the absence of a legal definition, or to com-
plete an existing definition, the notion of residence must
be defined under the common law, or in Quebec, under the
rules of civil law (Bastarache at page 684).

A province has no duty to satisfy the minority language
education entitlements of parents who reside in another
province (Conseil Scolaire Fransaskois (2013 SKCA 35 at
paragraph 51).

Moreover, section 23 does not provide for a minimum
period of residence in a province or territory to benefit
from this right.

(iv) Primary and secondary instruction

Section 23 only grants eligible parents the right to have
their children receive their primary and secondary school
instruction in the official language of the minority. It
specifically does not cover pre-primary or post-secondary
education. There is no basis upon which the section can be
interpreted to include pre-school or daycare; the drafters of
the Charter clearly excluded those rights (CA Yellowknife,
(Northwest Territories (A.G.) v. Association des parents
ayants droit de Yellowknife, 2015 NWTCA 2) at paragraph
81).

However, the scope of what is covered by “primary
education” might evolve from time to time. If the gov-
ernment legislated pre-kindergarten (or part-time kinder-
garten) as part of primary education for the majority lan-
guage schools, it is likely that similar levels of education
would be protected under section 23 for the minority lan-
guage schools. The superior courts would be the ultimate
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arbiter should any dispute exist, but so long as the deci-
sions were made in good faith, and were within a consti-
tutionally acceptable meaning of “primary”, judicial inter-
vention would not be warranted (CA Yellowknife, at para-
graph 80).

In CSF de la C-B, the Court concluded that early child-
hood education programs are not included within “primary
… school instruction” in section 23 of the Charter (CSF
de la C-B at paragraph 1866). The Province had imple-
mented an education system in which primary education
begins with Kindergarten, and ends with Grade 12; while
the Province could extend the meaning of primary and sec-
ondary education to include early childhood education ser-
vices, it has no obligation to do so (CSF de la C-B at para-
graph 1869). This determination includes two exceptions:
the “Strong Start” program and an allowance of “NLC”
space for community service providers (CSF de la C-B at
paragraphs 1872-1873).

(v) Geographical delimitations and entities responsible for applying section 23

Section 23 applies to the provinces, given their constitu-
tional jurisdiction over education (section 93, C.A 1867).
With regard to the territories, section 23 applies to the
Northwest Territories and the Yukon pursuant to section 30
of the Charter. While it does not specify whether section
23 applies to Nunavut, Bastarache among others believe it
does.

In fact, paragraphs 23(1)(a) and (b), and 23(3)(a) refer
to the English or French linguistic minority population “of
the province,” and the latter also speaks of residence “in
a province”. Also paragraph 23(3)(b) refers to the num-
ber of children “in the province.” Subsection 23(2), in
contrast, refers to children receiving primary or secondary
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school instruction in English or French “in Canada,” which
clearly encompasses the three Territories (Nunavut, Yukon
and Northwest Territories). According to section 30 of the
Charter, a reference to the provinces is deemed to include
a reference to the Yukon and the Northwest Territories.
According to Bastarache, one would not be extrapolating
the purpose of section 23 at all if one were to say that
subsection 23(1) and paragraph 23(3)(a) also apply to the
official linguistic minorities of Nunavut. The fact that sec-
tion 30 covered the two existing Territories at the time sec-
tion 23 came into force, that subsection 23(2) applies to
all of Canada, and that paragraph 23(3)(b) does not refer
explicitly to “provinces” suggest that Nunavut is subject to
section 23 (Bastarache at pages 389-390).

Section 23 binds school boards just as it binds the
province (CSF de la C-B at paragraph 6346). Provinces
have mechanisms in place to ensure the good governance
of school boards (Rose-des-vents (L’Association des par-
ents de l’école Rose-des-Vents v. Conseil scolaire fran-
cophone de la Colombie-Britannique, 2015 SCC 21 at
paragraph 62).

A school transportation consortium is also subject to
section 23 of the Charter. The consortium is, for all intents
and purposes, a subsidiary of the entity related to the school
board. In carrying out the management and control of
school transportation, it carries out a government function
delegated by the school board (Clermont (Clermont v. Con-
sortium de transport scolaire d’Ottawa, 2014 ONSC 948)
at paragraph 13).

(vi) The linguistic minority

Section 23 refers specifically to the linguistic minority of a
province. Hence, it does not matter whether a minority lan-
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guage community may, on the local or regional level, form
a majority, provided it is a minority in the province.

(vii) Private schools

Section 23 speaks of minority language instruction pro-
vided out of public funds. In Canada, there are also private
schools that charge tuition fees for primary and secondary
instruction; however, section 23 does not grant eligible par-
ents a constitutional right to have their children educated in
such institutions.

Does registration in a private school open the door to
schools covered by section 23?

To a certain extent, the Solski and Nguyen decisions
show that when certain conditions are met, attending a
minority language private school could open access to
schools covered by section 23. However, when Quebec
schools are established primarily to bring about the transfer
of ineligible students to the publicly funded English-lan-
guage system, and the instruction they give in fact serves
that end, it cannot be said that the resulting educational
pathway is genuine. It is necessary to review the situation
of each institution, including the nature and history of the
institution and the type of instruction given there, as well
as the nature of its clientele and the conduct of individual
clients (Nguyen (Nguyen v. Quebec (Education, Recreation
and Sports), [2009] 3 S.C.R. 208) at paragraphs 36 and
44). The Supreme Court also warned against artificial edu-
cational pathways designed to circumvent the purposes of
section 23 and create new categories of rights holders at the
sole discretion of the parents (Nguyen at paragraph 29). See
section below titled “Children’s instruction.”
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(viii) Beneficiaries of rights

The rights holders under section 23 of the Charter are not
the children, even though the qualifying standard is the lan-
guage of instruction of the child; they are parents who are
Canadian citizens who meet one of the three conditions
set out in section 23 (Van Vlymen (Van Vlymen v. Canada
(Solicitor General) (2004), 189 C.C.C. (3d) 538) at para-
graph 16; Solski at paragraphs 29, 32).

This specific classification lies at the very heart of the
provision, since it is the means chosen by the framers to
identify those entitled to the rights they intended to guar-
antee. A legislature cannot by an ordinary statute validly
set aside the means so chosen by the framers and affect
this classification. Still less can it remake the classification
and redefine the classes (Quebec Protestant School Boards
at page 80). A provincial government that offered all cit-
izens equal access to schools intended for minority lan-
guage groups would be failing in its duty to “do whatever
is practically possible to preserve and promote minority
language education” (Arsenault-Cameron at paragraph 26;
Gosselin at paragraph 32).

There are three categories of rights-holders: those who
are entitled to rights by virtue of their mother tongue, their
education or their children’s education (CSF de la CB,
2016, at paragraph 479).

The three categories are set out below:

2. Specific categories of rights holders

(i) First language learned and still understood

According to paragraph 23(1)(a), parents whose first lan-
guage learned and still understood (or mother tongue) is
that of the French or English linguistic minority of the
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province in which the parent resides have the right to have
their children receive primary and secondary school
instruction in that language.

However, due to section 59 of the Constitution Act,
1982, paragraph 23(1)(a) does not apply in Quebec.

(ii) Parents’ language of instruction

According to paragraph 23(1)(b), parents who have
received their primary school instruction in Canada in Eng-
lish or French and reside in a province where this language
of instruction is that of the French or English linguistic
minority population of that province, have the right to
have their children receive primary and secondary school
instruction in that language.

The words “have received” in paragraph 23(1)(b) con-
note a reference to one’s “school record” or “educational
experience” or “ parcours scolaire.” Paragraph 23(1)(b)
and subsection 23(2) have the same purpose and must be
interpreted in the same way (Solski at paragraph 32).

(iii) Children’s instruction

According to subsection 23(2), parents whose child has
received or is receiving primary or secondary school
instruction in French or English in Canada and this lan-
guage of instruction is that of the French or English lin-
guistic minority population of the province in which they
reside, have the right to have all their children receive pri-
mary and secondary school instruction in the same lan-
guage.

Subsection 23(2) relates to the language of instruction of
the child rather than that of the parents, although it is in
actual fact the parents who are the holders of the guaran-
teed rights (Nguyen at paragraph 24).
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Moreover, the rights provided for in subsection 23(2)
apply regardless of whether the parents or the eligible chil-
dren are members of the French or English minority lin-
guistic community or speak one of these languages in the
home, or even have a working knowledge of the protected
minority language (Nguyen at paragraph 27). Change of
residence from one province to another is not among the
conditions for exercising the guaranteed rights either
(Nguyen at paragraph 27).

The words “has received” used in the expression “has
received or is receiving” in subsection 23(2) connote a ref-
erence to the “school record” or “educational experience”
or “parcours scolaire.” (Solski at paragraph 32). Provincial
or territorial governments are entitled to verify that regis-
tration and overall attendance in the program, as well as
the past and present educational experience of the child,
are consistent with participation in the category of benefi-
ciaries defined in subsection 23(2) of the Charter (Solski at
paragraph 48).

The global assessment of the child’s educational path-
way, which focuses on quality, is based on a set of factors
that are of varying importance depending on the specific
facts of each case. These factors include the following: a)
time spent in different programs of study, b) at what stage
of the child’s education the choice of language of instruc-
tion was made, c) what programs are or were available, and
d) whether learning disabilities or other difficulties exist
(Nguyen at paragraph 29; Solski at paragraph 33).

(a) Time spent in each program

Subsection 23(2) of the Charter does not specify a min-
imum amount of time a child would have to spend in a
minority language education program in order to benefit
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from the constitutional rights. However, a short period of
attendance at a minority language school is not indicative
of a genuine commitment and cannot on its own be enough
for a child’s parent to obtain the status of a rights holder
under section 23 of the Charter. In this regard, the Supreme
Court has warned against artificial educational pathways
designed to circumvent the purposes of section 23 and cre-
ate new categories of rights holders at the sole discretion of
the parents (Nguyen at paragraph 29).

Although it is not a conclusive factor, it is nonetheless
important to consider the time a child spent in the minority
language program, cumulatively, at the primary and sec-
ondary levels, where relevant, when determining if that
child’s total educational experience is sufficient to meet the
requirements of subsection 23(2) of the Charter (Solski at
paragraph 39).

Time spent in the majority language educational system
ought not to be considered as indicative of a choice to
adopt the majority language as the child’s language of
instruction when a minority language school was not avail-
able. In this regard, the geographical context is always
important (Solski at paragraph 43).

(b) Stage of education at which time the choice of

language of instruction was made

What was the first language of instruction? This may be an
indicator of intention to permanently adopt one language
rather than another. Choosing the minority language as
one enters secondary school may also evidence a stronger,
more informed commitment to that language (Solski at
paragraph 42).

Unofficial Charterpedia 519



(c) What programs are or were available?

Under a purposive interpretation of subsection 23(2) of
the Charter, the time spent in the majority language edu-
cational system, when a minority language school was
unavailable, ought not to be considered as indicative of a
choice to adopt the majority language as the child’s lan-
guage of instruction. One aspect of the purpose of sub-
section 23(2) is to accommodate mobility. This purpose
would be frustrated and parents and their children, as well
as the minority language community as a whole, would be
unjustly penalized if children were barred from continuing
with instruction in the minority language once they moved
to an area in which it was available again simply because
they temporarily lived in an area in which it was unavail-
able. There again it is obvious that the situation of stu-
dents moving to Quebec will be unique, the availability of
instruction in English in the territories and other provinces
being unquestioned. As mentioned earlier, the geographi-
cal context is always important (Solski at paragraph 43).

It is also important to consider the availability of minor-
ity language education programs from a socio-cultural per-
spective and with respect to the circumstances of each
child. When considering the situation in a province other
than Quebec, one must remember that a child could have
been sent to a majority language school by assimilated par-
ents who then, in the latter stages of the child’s educational
experience, have changed their minds and sent the child
to a minority language school in order to help the child
reintegrate the minority language community and adopt its
culture. It may be that the choice to enroll the child in
a minority language education program, even though the
program may have been available throughout the child’s
educational experience, did not become a viable choice
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until the child’s assimilated parents decided to help their
child reforge a connection with the minority language com-
munity and culture. In this context, the remedial purpose of
subsection 23(2) is engaged, and, as stated above, this right
must be interpreted so as to facilitate the reintegration of
children who have been isolated from the cultural commu-
nity the minority school is designed to protect and develop
(Solski at paragraph 44).

However, the framers did not intend, in enacting section
23, to re-establish freedom of choice of the language of
instruction in the provinces. Any system created for the
sole purpose of artificially qualifying children for admis-
sion to a minority-language school should be rejected
(Nguyen at paragraph 24; K.K. (K.K. v. Québec (Ministre
de l’Éducation, du Loisir et du Sport), 2010 QCCA 500) at
paragraph 7).

When schools in Quebec are established primarily to
bring about the transfer of ineligible students to the pub-
licly funded English-language system, and the instruction
they give in fact serves that end, it cannot be said that the
resulting educational pathway is genuine. However, it is
necessary to review the situation of each institution, as well
as the nature of its clientele and the conduct of individual
clients (Nguyen at paragraphs 36, 44).

(d) Existence of learning disabilities or other

difficulties

If a child is having difficulty learning in the majority lan-
guage it would be unacceptably punitive to force that child
to continue in the majority language (Solski at paragraph
45).
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(iv) Children of parents not entitled under section 23

Section 23 is a comprehensive code that protects specific
and well-defined categories of right holders. This article
reflects a carefully formulated political compromise, which
protects children whose first language learned and still
understood is a minority language (CA Hay River (North-
west Territories (A.G.) v Commission Scolaire Francoph-
one, Territoires du Nord-Ouest, 2015 NWTCA 1) at para-
graphs 25, 26; Gosselin at paragraphs 2, 21). This section
confers individual rights and its implementation depends
on the number of qualified students. The purpose of section
23 is not to authorize the children of persons who are not
entitled persons to learn a second language. Such an inter-
pretation would have the effect of distorting the object and
purpose of section 23 and blurring the very clear distinction
between the different categories of rights holders protected
by the Constitution. These rights do not benefit grandchil-
dren or “all descendants”, but only “children” (CA Hay
River, paragraphs 25-26).

It is possible for provincial or territorial governments
to give school boards or boards broad powers of control,
including the admission of non-rights holders. However, if
the province does not delegate this power to the Commis-
sion, the Commission does not have the power to admit
unilaterally children of non-rights holders (Yukon at para-
graph 74, CA Hay River at paragraphs 21-23, CSF de la
C-B at paragraph 765). Section 23 does not require the
provinces to enact legislation enabling school boards to
admit non-entitled parties (CSF de la C-B, at paragraph
751).

The rights granted by subsection 23(2) apply regardless
of whether the parents or eligible children are members of
either the French or English minority community, or speak
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one of these languages in the home, or even have a work-
ing knowledge of the protected minority language (Nguyen
at paragraph 27).

If a non-rights holder is admitted to a minority official
language school, the child’s siblings have this right under
subsection 23(2) of the Charter. Even though the overriding
purpose of section 23 is the protection of the language
and culture of the linguistic minority through education,
this does not preclude interpreting subsection 23(2) accord-
ing to its plain meaning, even if this means that rights
accrue to persons who are not members of the linguistic
minority. The more fluency there is in Canada’s official
languages, the more opportunity there is for minority lan-
guage groups to flourish in the community (Abbey (Abbey
v. Essex County Board of Education (1999), 42 O.R. (3d)
481) at pages 488-489).

(a) Application: the “sliding scale”

Section 23 establishes a “sliding scale” approach for
minority-language education rights. The approach deter-
mines the scope of the rights recognized in a particular
case, with paragraph 23(3)(b) indicating the upper level of
this range and the term “instruction” in paragraph 23(3)(a)
indicating the lower level. The idea of a sliding scale is
simply that section 23 guarantees whatever type and level
of rights and services is appropriate in order to provide
minority language instruction for the particular number of
students involved (Mahe at paragraph 39, CSF de la C-B
at paragraph 782). As a consequence, the sliding scale is
based on the number of children of eligible parents.

Thus, section 23 of the Charter provides individuals with
a right to French first language educational instruction, but,
unlike most Charter rights, one individual alone cannot
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enforce his or her right. Right-holders must act collectively
to ensure they can individually benefit from the exercise of
their rights (Buckland (Buckland v. Prince Edward Island,
2004 PESCTD 66) at paragraph 51).

The “numbers warrant” provision requires, in general,
that two factors be taken into account in determining what
section 23 demands: (1) the services appropriate, in ped-
agogical terms, for the numbers of students involved; and
(2) the cost of the contemplated services. The first, peda-
gogical requirements, recognizes that a threshold number
of students is required before certain programmes or facil-
ities can operate effectively. The remedial nature of Article
23 suggests that pedagogical considerations will weigh
more heavily than financial requirements when determin-
ing whether the number of pupils justifies the provision of
the services concerned (Mahe at paragraph 79, Arsenault-
Cameron at paragraph 30. CSF de la C-B at paragraph
787).

Plaintiffs must establish their rights under section 23
of the Charter, including the sufficiency of numbers. The
province has the duty to actively promote educational ser-
vices in the minority language and to assist in determining
potential demand. In CSF de la C-B, the Court also deter-
mined that the CSF is entitled to receive enrolment projec-
tions that are equivalent to what is provided to the major-
ity; The current system, which provides the CSF with inac-
curate and irrelevant projections while the majority
receives accurate and helpful ones, is contrary to section
23 of the Charter (CSF de la C-B at paragraph 6650).
The potential demand for services could be determined by
inferring that the established demand would increase after
the services actually became available (Arsenault-Cameron
at paragraphs 34 and 59).

An interprovincial agreement to bring students from dif-
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ferent provinces to a sufficient number meets the require-
ments of subsection 23(1)(b) of the Charter. Such arrange-
ments constitutes a novel solution and extends flexibility
to section 23 of the Charter to effect its purpoose (Chubbs,
(Chubbs v. Newfoundland & Labrador, 2004 NLSCTD 89)
at paragraph 68).

The “sliding scale” approach to section 23 of the Charter
means that the numerical standard will have to be clarified
by examining the facts of each situation before the courts.
The relevant figure for section 23 purposes is the number
of persons who will eventually take advantage of the con-
templated programme or facility, that is a number approx-
imately between the known demand for the service and
the total number of persons who potentially could take
advantage of the service (Mahe, paragraphs 78 And 81,
Reference re Public Schools Act (Man.) at paragraph 34,
Arsenault-Cameron at paragraph 32, CSF de la C-B at
paragraph 479).

The determination of the specific number of pupils
involved in the application of section 23 of the Charter is
contextual. In some circumstances this number could be
much higher while in another a lesser number might be
appropriate. Canada is such a large and diverse country that
no one solution or circumstance will apply to all regions.
To determine whether or not the numbers warrant, it is
necessary to review each circumstance on an individual
basis within its own geographical, social and cultural con-
text (Chubbs at paragraph 18; CSF de la C-B, at paragraph
480).

3. Guaranteed rights

The right provided in section 23, that is, the right to instruc-
tion in the language of the minority, can be broken down
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into four components, whose scope will vary in relation to
the sliding scale described above: the right to instruction,
to facilities, to a measure of management and control, and
to an education of a quality comparable to that provided to
the majority.

At a minimum, section 23 will provide for a right to
education at the elementary and secondary levels in the
language of the minority, and this right will be increased
according to the number, according to the criterion of the
sliding scale. At the upper limit of the sliding scale, num-
bers will warrant the provision of the highest level of ser-
vices to the minority language community. In such cases,
rights holders are entitled to full educational facilities that
are distinct from, and equivalent to, those found in the
schools of the majority language group. The upper thresh-
old of the sliding scale can include separate minority lan-
guage school boards (Rose-des-vents, at paragraph 29) In
CFS de la C-B, the Court introduces a right between the
right to education and the right to equivalent institutions:
the right to proportional services (CSF de la C-B at para-
graph 2126) The proportionality analysis should mirror
the perspective used in the equivalence analysis: it should
adopt a substantive equivalence analysis, from the perspec-
tive of the reasonable rights holder parent, while making
a local comparison of the global educational experience
(CSF de la C-B at paragraph 2124). When examining the
question of proportionality, the question is whether a rea-
sonable rights holder would find a minority school to be
meaningfully disproportionate to the facilities offered to
the majority, based on a local comparison of the global edu-
cational experience (CSF de la C-B at paragraph 853). The
question for section 23 is whether the global educational
experience meets the appropriate standard, not whether
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one aspect of that education meets an appropriate standard
(CSF de la C-B at paragraph 4962).

Section 23 carries limits that require governments to do
whatever is practical in the circumstances to preserve and
promote minority language education, and the Government
is not required to provide services that go beyond what is
envisioned by the rights created in the text of section 23
(CSF de la C-B at paragraphs 420-421 et 6504).

The other components of the right provided for in sec-
tion 23 are as follows.

(i) The right to instruction

Section 23 stipulates as a minimum a right to primary and
secondary instruction in the minority language (paragraph
23(3)(a)).

In addressing pedagogical requirements specifically, it is
important to consider the value of linguistic minority edu-
cation as part of the determination of the services appro-
priate for the number of students. The pedagogical require-
ments established to address the needs of the majority lan-
guage students cannot be used to trump cultural and lin-
guistic concerns appropriate for the minority language stu-
dents (Arsenault-Cameron at paragraph 38).

Immersion programs in which much or, at specific times,
all of the instruction is given in the minority language
do not, for the purpose of section 23, guarantee minority
language instruction (Re Minority Language Educational
Rights (Re Minority Language Educational Rights (1988),
49 D.L.R. (4th) 499 (C.A. P.E.I.)) at pages 526-527). For
the purposes of section 23, a minority language education
program may include a program in which all subjects are
taught in the language of the minority, except for the teach-
ing of other languages. This right also goes beyond the lan-
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guage of instruction. Section 23 ensures the creation of a
program that is appropriate to the needs of the minority and
reflects its values and culture, including extracurricular and
recreational activities (Bastarache, at pages 715-716; Pub-
lic Schools (Man.) at pages 854-55).

The integrity of minority schools is essential to their
operation. Minority language education is meant to take
place in the language of the minority. It is not intended to
teach outsiders the language of the minority (CSF de la C-
B at paragraph 699).

(ii) The right to facilities funded from public funds

Provinces have a positive duty to ensure that minority
language educational facilities are provided out of public
funds where the numbers so warrant. Those rights temper
the Province’s broad, plenary jurisdiction over education
(CSF de la C-B at paragraph 373). In accordance with the
sliding scale, it will not always be necessary for instruc-
tion to be given in a separate building reserved for teaching
purposes. Sharing of educational institutions may be nec-
essary when numbers are low. However, the premises fre-
quently used by the minority must generally be distinct
from those of the majority so as not to cause a significant
erosion of the linguistic homogeneity of minority educa-
tion (Bastarache at page 719, CA Yellowknife (Northwest
Territories (A.G.) v. Association des parents ayants droit de
Yellowknife, 2015 NWTCA 2) at paragraphs 121 et 720).

It seems reasonable to infer that some distinctiveness in
the physical settings is required to successfully fulfil this
role (Mahe at paragraph 50; Reference re Public Schools
Act (Man.) at paragraph 25).

The financial impact of the provision of specific facili-
ties will vary from region to region. It follows that assess-

528 David Whelan



ment of what will constitute appropriate facilities should
only be undertaken on the basis of a distinct geographical
unit within the province (Reference re Public Schools Act
(Man.) at paragraph 29).

Both a textual and purposive analysis of subsection
23(3) of the Charter indicate that instruction should take
place in facilities located in the community where those
children reside. The determination of the appropriate area
for the provision of minority language instruction and facil-
ities is something that has to be decided in each case. The
section 23 standard favours community development. The
definition of the region is subject to the exclusive powers
of the minority over the management and control of minor-
ity language instruction and the linguistic minority’s facil-
ities, subject to objective provincial norms and guidelines
that are consistent with section 23 (Arsenault-Cameron at
paragraphs 56-58).

At the upper end of the variable scale, rights holders
must have complete educational institutions, distinct from
those offered to the linguistic majority, but of equivalent
quality (Rose-des-vents, at paragraph 29) (also see “Quality
of education”, below).

Section 23 does not protect the construction of spaces
for community purposes; it only protects places devoted
to teaching in the language of the minority. School build-
ings may serve important community purposes (commu-
nity gathering places, daycare, etc.), but they are not pro-
tected by section 23 and cannot give rise to a section 23
remedy. However, it should be noted that the Supreme
Court of British Columbia determined that the minority
school board (the CSF) had the right to construct “NLC”
spaces (spaces for community activities) during the con-
struction of new schools (CSF de la C-B at paragraph
1873). School boards cannot divert resources for minority-
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language instruction for community purposes and then
state that educational institutions are inadequate or lack
space (CA Yellowknife at paragraph 87).

(iii) The right to management and control

To ensure that schools can fulfill their role enhancing the
vitality of the minority language community, section 23
guarantees the minority language community a degree of
management and control over minority language educa-
tional facilities (CSF de la C-B at paragraph 373). Where
the numbers warrant, section 23 of the Charter gives
minority language parents a right of management and con-
trol over the educational facilities provided for them. Such
management and control are vital to ensure that their lan-
guage and culture flourish (Mahe at paragraph 51).

Empowerment is essential to correct past injustices and
to guarantee that the specific needs of the minority lan-
guage community are the first consideration in any given
decision affecting language and cultural concerns. The rep-
resentatives of the official language community have the
right to a degree of governance of these facilities, inde-
pendent of the existence of a minority language school
board (Arsenault-Cameron at paragraphs 42, 45).

The right to management and control is exercised over
those aspects of the educational institutions that are at the
core of the board’s mandate: minority language and culture
(CSF de la C-B at paragraph 373). In order to remedy past
injustices, the minority community has the right to exclu-
sive control over aspects of minority language instruction
that are relevant to or have an impact on language and cul-
ture (CSF de la C-B at paragraph 392). The determina-
tion of the relevance of an aspect to the minority language
and culture is contextual (CSF de la C-B at paragraphs
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393-395) and must consider whether the aspect in question
relates to the pursuit of the restorative objectives of section
23 (CSF de la C-B at paragraph 446). Where an aspect of
the instruction falls within the minority’s exclusive right to
management and control, the minority school board is enti-
tled to some degree of deference (CSF de la C-B at para-
graph) and the province should not interfere (CSF de la
C-B at paragraph 446).

For example, the right to determine what transportation
times are appropriate falls within the minority’s jurisdic-
tion in most instances (CSF de la C-B at paragraph 1539).
In addition, the linguistic minority may determine what
funds in its budget should be allocated to school transporta-
tion (CSF de la C-B at paragraphs 1761 and 1791). The fact
that a minority school board is located in leased premises
does not deprive it of its right to management and con-
trol (CSF de la C-B at paragraph 5592), but the school
board must comply with the provincial standards in this
area and not acquire extravagant premises (CSF de la C-
B at paragraph 5603). The operation of schools in leased
spaces does not necessarily result in a determination that
the minority school board is deprived of its right to man-
age and control (CSF de la C-B at paragraph. 5687). The
decision to create a system where CSF leases establish-
ments belongs to the province by virtue of its jurisdiction
over education (CSF de la C-B at paragraph 5777). While
the province is constitutionally obliged to finance minor-
ity school leases, the minority school board cannot require
funding to come from a specific category of the govern-
ment budget (CSF de la C-B at paragraph 5802).

The Province of British Columbia’s policy to compen-
sate majority language school boards for the transfer of sur-
plus schools to the CSF is constitutionally valid and does
not infringe on the CSF’s right to management and con-
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trol (CSF de la C-B at paragraph 6230). The deregulation
of school disposals in 2002 was found to be consistent
with section 23 and did not deprive the minority-language
school board (the CSF) of its right to management and con-
trol (CSF de la C-B at paragraph 6263). On the other hand,
a freezing of funds policy was found to be contrary to sec-
tion 23 as it encroached on the right of the minority school
board to determine when and where new facilities were
required (CSF de la C-B at paragraphs 5920, 5924, 5928
and 5949).

The right to management and control is different from
the right to funding. Funding is indeed required for pro-
grams and services to be offered; management and control,
as it relates to funding, means school boards decide where
and how to spend such funds. Provincial and territorial
governments are not obligated to fund “any and all pro-
grams and services” a school board decides is necessary.
It is up to school boards to “exercise their right to man-
agement and control within the level of funding fixed by
the Government, as long as that level complies with the
Government’s funding obligation” (Conseil scolaire
fransaskois 2014, (Conseil scolaire fransaskois v. Gov-
ernment of Saskatchewan (2014 SKQB 285) at paragraph
103).

Requiring a minority-language school board to prioritize
projects for which it seeks funding is not contrary to sec-
tion 23 of the Charter; rather, it furthers its right to manage-
ment and control (CSF de la C-B at paragraph 6500). Sim-
ilarly, requiring the preparation of a “PIR” (a document
justifying a project proposed by the school board) falls
within the province’s jurisdiction and does not encroach on
the minority’s right to manage and to the control (CSF de
la C-B at paragraphs 6555-6556).

The measure of management and control required may,
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in some circumstances and depending on the number of
students to be served, warrant an independent school board.
Where numbers do not warrant granting this maximum
level of management and control, however, they may
nonetheless be sufficient to require linguistic minority rep-
resentation on an existing school board. In this latter case:
(1) the representation of the linguistic minority on local
boards or other public authorities which administer minor-
ity language instruction or facilities should be guaranteed;
(2) the number of minority language representatives on the
board should be, at a minimum, proportional to the number
of minority language students in the school district, i.e., the
number of minority language students for whom the board
is responsible; (3) the minority language representatives
should have exclusive authority to make decisions relating
to the minority language instruction and facilities, includ-
ing: (a) expenditures of funds provided for such instruc-
tion and facilities; (b) appointment and direction of those
responsible for the administration of such instruction and
facilities; (c) establishment of programs of instruction; (d)
recruitment and assignment of teachers and other person-
nel; and (e) making of agreements for education and ser-
vices for minority language pupils (Mahe at paragraph 61).

Where a minority language school board has been estab-
lished so as to meet the requirements of section 23 of the
Charter, it is the school board’s responsibility, because it
represents the official language minority community, to
decide on what is most appropriate, from the perspective of
language and culture. The minority language school board
has the exclusive power to decide how it will provide ser-
vices to the minority, in compliance with the legitimate
limits imposed by the province, as its decisions are also
subject to the individual personal rights covered by section
23. In a given situation, those with rights accorded by sec-
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tion 23 may challenge a decision by a minority language
school board (Arsenault-Cameron at paragraphs 43, 62).

Provincial and territorial governments are permitted to
provide minority groups with higher levels of management
and control than that provided for in section 23. Thus,
a province or territory may delegate to a school board
the function of setting criteria for the admission of pupils
beyond the categories of entitled persons provided for in
Article 23. By this delegation, a school board of the lin-
guistic minority may be given a wide discretionary power
to admit children of non-entitled persons. Several
provinces have thus extended the rights provided for in sec-
tion 23. In the absence of such a delegation, a school board
does not have the power to unilaterally set admission crite-
ria different from those established by the province or terri-
tory. Section 23 does not require the provinces to enact leg-
islation enabling school boards to admit non rights-holders
(CSF de la C-B at paragraph 751). The school board may,
however, argue before the courts that the province is not in
compliance with section 23 through its legislation and reg-
ulations (Yukon at paragraphs 70 and 74)

(iv) Quality of education

According to the Supreme Court, in the context of section
23, it is usually not useful to refer to section 15, as section
23 establishes a comprehensive code of minority language
instruction rights, which gives minority French- and Eng-
lish-language communities special status (Mahe at para-
graph 45; Solski at paragraph 20; Nguyen v. Quebec, 2009
SCC 47 at paragraph 25). Practical reasons as well as legal
principle support the conclusion that section 23 minority
language education rights cannot be subordinated to the
equality rights guaranteed in subsection 15(1) of the Char-
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ter (Gosselin at paragraph 34). That said, the principle of
equality is, of course, what underlies section 23.

In fact, once it is established that the number of children
warrants the highest level of services, section 23 requires
that the quality of the services be essentially equivalent to
that of the services provided to the students of the linguistic
majority (Rose-des-vents at paragraph50, CSF de la C-B at
paragraph 830). Section 23 is based upon the premise that
substantive equality requires official language minorities to
be treated differently, if necessary, depending on their par-
ticular situation and specific needs, in order to guarantee
them a standard of education equivalent to the official lan-
guage majority’s (Arsenault-Cameron at paragraphs 31 and
48; Rose-des-vents at paragraph 33; CSF de la C-B at para-
graph 6646). The purpose of this section is not to reinforce
the status quo by adopting a formal approach to equality
that would primarily aim to treat the majority and minor-
ity official language groups in the same way. The use of
objective standards to assess the needs of children of the
linguistic minority, mainly by reference to the educational
needs of the children of the linguistic majority, does not
take into account the particular requirements of the holders
of the rights guaranteed by section 23 (Arsenault-Cameron
at paragraph 31; Gosselin at paragraph 32).

To give effect to the rights guaranteed by section 23, the
emphasis should be on real equivalence rather than on per
capita costs and other formal equivalence indicators (Rose-
des-vents at paragraph 33). Funding for minority schools
must be at least equivalent, in proportion to the number of
pupils, to the funds allocated to majority schools (Mahe,
paragraph 63). However, no specific amount per person
will meet the requirements of section 23 in a particular
case. What is most important is that the educational expe-
rience of the children of rights holders guaranteed by sec-
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tion 23 at the upper limit of the variable scale is of a quality
truly similar to the educational experience of the students
of the linguistic majority (Rose-des-vents at paragraph 33).

The right to establishments equivalent to those provided
by the majority includes the right to minority board
premises equivalent to those of the majority (CSF de la
C-B at paragraph 5436). Even so, in CSF de la C-B, the
Court found that the minority school board’s facilities did
not play an essential symbolic role (CSF de la C-B at para-
graph 5439).

(a) Measure of equivalence between the minority and

the majority

In assessing equivalence between minority and majority
schools, the court must take into account educational
choices from the point of view of the holders of the rights
guaranteed by section 23. Would reasonable parents who
hold these rights be dissuaded from sending their children
to a minority language school because the school is truly
inferior to a majority language school where they can
enroll? If so, the purpose of this restorative provision is
threatened. If the overall educational experience is suffi-
ciently greater in the schools of the linguistic majority, this
may weaken parents’ willingness to have their children
educated in the language of the minority, which, in turn,
risks assimilation (Rose-des-vents at paragraph 35).

The comparison group that will generally be appropriate
for the assessment of the actual equivalence of a minority
language school will be the neighboring schools of the
linguistic majority that represent a realistic alternative for
right holders. The precise geographic extent of the com-
parator group and the relative usefulness of such compar-
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isons may vary according to circumstances (Rose-des-vents
at paragraph 37).

The comparative factors for equivalence analysis are
physical facilities, quality of instruction, educational out-
comes, extracurricular activities, travel time, and other fac-
tors that may influence the choice of parents. These factors
should not be considered in isolation; they are examined
together to decide whether, overall, the educational experi-
ence is inferior to the point of discouraging rights holders
from enrolling their children in a minority language school
(Rose-des-vents at paragraphs 39-40). In CSF de la C-B,
the Court examined, among other things, student-teacher
ratios, technology and graduation rates (CSF de la C-B at
paragraph 2077).

The lack of reasonable accessibility, including difficul-
ties in transporting to a minority school, may lead to a con-
clusion that the rights guaranteed by section 23 have been
denied. However, the difference in the accessibility of a
minority school to that of the majority must be sufficiently
large to affect the right to education (Clermont, paragraphs
10, 15-16).

It is not appropriate for provincial or territorial gov-
ernments to raise issues related to practical considerations
or costs in the analysis of evidence-based equivalence
between linguistic minority schools and those of the lin-
guistic majority. Costs and practical considerations are rel-
evant in determining the level of service to be provided to a
group of rights holders according to the variable scale (see
“Application: the sliding scale” above), but once this level
is established, practical and financial considerations cannot
be considered again in the equivalence analysis (Rose-des-
vents at paragraph 46; CSF de la C-B at paragraph 864).

In order to provide substantially equivalent funding pro-
vided for in any given school year, it is necessary to main-
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tain the comparative difference between minority French
language school boards and majority Anglophone school
boards, which also means inflation needs to be factored
into governmental funding considerations. (Conseil sco-
laire fransaskois 2014, at paragraphs 158-159).

4. Other pertinent factors

(i) Role of the provinces and territories and the division of powers

Federalism plays an important role in the application of
section 23 of the Charter. Each province or territory has a
legitimate interest in the provision and regulation of edu-
cational programs in the language of the minority, because
education is a provincial head of jurisdiction (Arsenault-
Cameron at paragraph 53; Solski at paragraph 10). While
recognizing the importance of language rights, the Charter
also recognizes the importance of respecting the consti-
tutional powers of the provinces. Pursuant to section 93
of the Constitution Act, 1867, the provincial legislatures
have the power to enact laws relating to education (British
Columbia evidence (Conseil scolaire francophone de la
Colombie-Britannique v. British Columbia, 2011 BCSC
1043; 2011 BCSC 1219; 2012 BCSC 582; 2012 BCCA
282) at paragraph 56, Rose-des-vents at paragraph 68.)

However, except with regard to Quebec and paragraph
23(1)(a) of the Charter, all provincial and territorial minor-
ity language education regimes must be consistent with the
requirements of section 23 (Solski at paragraph 10). Thus,
while the government should have the widest possible dis-
cretion in choosing the institutional means it will use to
fulfill its obligations under section 23 of the Charter, the
power of the Minister is limited by the remedial nature
of section 23, the special needs of the minority language
community, and the exclusive right of minority representa-
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tives to manage minority education and institutions (Mahe
at paragraph 96, Arsenault-Cameron at paragraph 44). The
province or territory can control the content and qualitative
standards of educational programs for official language
communities to the extent that they do not negatively affect
the legitimate linguistic and cultural concerns of the minor-
ity (Arsenault- Cameron at paragraph 53).

Provincial jurisdiction over education under section 93
of the Constitution Act, 1867 is limited by section 23 of
the Charter and subsection 93(1) of the Constitution Act,
1867. There are parallels between the rights given to the
linguistic minority under section 23 and those guaranteed
to denominational schools under section 93 (CSF de la C-
B at paragraph 377). Section 23 limits the powers of the
provinces in two ways: (1) the right to the management and
control of the linguistic minority over certain aspects of
the education system; and (2) the provincial government’s
positive obligation to provide instruction services in the
minority language (CSF de la C-B at paragraphs 380 and
444-446).

The provinces may regulate matters that do not relate
to language and culture (for example, the right to impose
taxes) and the province may make changes to school insti-
tutions by virtue of its jurisdiction over education. The
linguistic minority is required to comply with provincial
standards as long as they do not interfere in the linguistic
and cultural affairs of the minority (CSF de la C-B at para-
graph 5589).

In CSF de la C-B, the Court determined that the province
must act as a defender of the minority school board in
order to meet its duty to preserve and promote minority
language instruction (CSF de la C-B at paragraph 5765). Its
approach to remaining neutral and not assisting the CSO in
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negotiating leases is contrary to section 23 (CSF de la C-B
at paragraphs 5763, 5948, 6355-6356 and 6825).

Although section 23 does not necessarily require the
province to identify all surplus properties throughout the
province to assist the minority school board in finding
new schools, the province must be flexible in its approach
to helping the minority school board at the identification
stage of potential sites (CSF de la C-B, at paragraphs
6232-6325). The Province is required to do everything
practical to help the minority school board acquire spaces
and open programs for right holders, but section 23 does
not require the adoption of a specific policy as to how this
assistance should be offered (CSF de la C-B at paragraph
6347). That said, a policy that requires the school board to
identify sites for its schools without the assistance of the
province is contrary to section 23 of the Charter and the
province’s duty to preserve and promote minority-language
education (CSF de la C-B at paragraphs 6374 and 6425).

The province has jurisdiction to create a funding system
that requires the minority school board to report and justify
its costs (CSF de la C-B at paragraph 5891). The province
can also set up a dispute resolution system to resolve dis-
putes between different school boards (CSF de la C-B at
paragraph 6816).

As the Charter sets out the minimum standards to which
the law must comply, any law that does not comply with
these standards contravenes the Charter and is presumed
unconstitutional. Moreover, since the Charter only sets
minimum standards, it does not prevent provincial or ter-
ritorial legislation from going beyond the basic rights rec-
ognized in the Charter and offering other protections. A
province or territory has the power to enact legislation that
provides greater protections than those guaranteed by the
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Charter, which has been done in several provinces (Yukon,
at paragraph 70).

Each province or territory exercises its discretion in light
of its particular circumstances, obligation to respect the
objectives of section 23 of the Charter and educational
policies (Solski at paragraph 47).

(ii) Application of section 23 of the Charter in Quebec

Pursuant to section 59 of the Constitution Act, 1982, para-
graph 23(1)(a) of the Charter does not apply in Quebec.
It cannot be brought into force without the consent of the
National Assembly or government of Quebec. To date,
such consent has not been given. To that extent, section
59 limits the classes of rights holders in Quebec to those
described in paragraph 23(1)(b) and subsection 23(2) of the
Charter (Quebec Protestant School Boards at pages 82, 86,
87).

By so defining the classes of rights holders, which are in
theory uniform throughout Canada but are limited in Que-
bec by the effect of section 59 of the Constitutional Act,
1982, the framers also rejected the freedom to choose the
language of instruction in Quebec (Solski at paragraph 8).

In rejecting “free access” as the governing principle in
section 23, the framers of the Charter were concerned
about the consequences of permitting members of the
majority language community to send their children to
minority language schools. Within Quebec, the problem
has the added dimension that what are intended as schools
for the minority language community should not operate to
undermine the desire of the majority to protect and enhance
French as the majority language in Quebec, knowing that it
will remain the minority language in the broader context of
Canada as a whole (Gosselin at paragraph 31).
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(a) Section 73 of Quebec’s Charter of the French
Language and subsection 23(2) of the Charter

The attempt by the Quebec legislature to define the classes
of rights holders set out in section 23 of the Charter by
using the “major part” criterion set out in section 73 of
Quebec’s Charter of the French Language (CFL) is not an
unconstitutional limitation on the rights in question. The
proper interpretation of subsection 23(2) must be purpo-
sive; it must reflect the remedial nature of the provision
and it must be consistent with the intent to adopt a uniform
set of minimum rights which in fact restrict the provincial
jurisdiction over education. Subsection 73(2) of the CFL
can be interpreted to conform to subsection 23(2) of the
Charter. To that end, the adjective “major” must be given
a “qualitative” rather than “quantitative” meaning. The
Supreme Court is of the opinion that a strict mathematical
approach is not consistent with subsection 23(2) of the
Charter, which is designed to identify a single category of
beneficiaries. This provision must therefore receive a broad
interpretation consistent with the constitutional objective
of protecting minority language communities (Solski at
paragraphs 1 and 27).

Thus, a “major part” requirement, defined qualitatively,
i.e., as meaning a “significant part”, is a valid qualifier
for “parcours scolaire” or “educational experience”. The
“major part” requirement must make room for the nuances
and subjectivity required to determine whether the admis-
sion of a particular child, considering his or her personal
circumstances, is consistent with the purpose of subsection
23(2) of the Charter and the specific need to protect and
reinforce the minority language community (Solski at para-
graph 46).
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(iii) The justification for a violation under section 1 of the Charter

Pursuant to section 1 of the Charter, the rights provided
for in section 23 may be restricted only by a rule of law
within reasonable limits and demonstrably justified in a
free and democratic society. Costs and practical considera-
tions could be relevant if a responsible party seeks to jus-
tify a violation of section 23 under section 1 of the Charter
(Rose-des-vents at paragraph 49, CSF de la C-B at para-
graph 864). The reasons underlying the difficulty of justi-
fying a violation of section 7 of the Charter under section 1
does not apply to section 23 (CSF de la C-B at paragraphs
988-989).

In CSF de la C-B, several violations of section 23 were
found to be justified under section 1 of the Charter, includ-
ing the following:

• the Province of British Columbia violated section 23
of the Charter by failing to apply the AFG Rural Fac-
tor to the CSF in 2008/09, 2009/10 and 2010/11, thus
treating the CSF differently from the majority (CSF
de la CB at paragraph 1518). However, this violation
was justified because the beneficial effects (avoiding
some negative political consequences and protecting
majority-language school boards from subsequent
financial losses) outweighed the negative effects
(CSF de la C-B at paragraphs 1525-1527).

• the inferior quality of the overall educational experi-
ence at the Pemberton Valley Elementary School vio-
lated section 23 of the Charter, but the Court found
that this violation was justified under section 1 for
the following reasons: it was justified for the school
in question to lease its space because of the small
number of pupils in Pemberton; the cost of remedy-
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ing the problem by building a new school; the fact
that the CSF did not seek help from the Department
of Education; and the more pressing need to improve
access to education elsewhere in British Columbia
(CSF de la C-B at paragraph 2444).

• excessive traveling time to Victor Brodeur School
(due to overcrowding in the school that resulted in a
lease of facilities elsewhere due to lack of funding to
expand the school) was justified for financial reasons
(CSF of the BC to the paragraphs 4253, 4259 and
4264-4265).

• a lower quality gymnasium making the overall edu-
cational experience of École Élémentaire Deux-Rives
incompatible with section 23 of the Charter was justi-
fied: the decision not to expand the gymnasium
allowed the province to address more urgent needs
elsewhere in British Columbia (CSF de la C-B at
paragraphs 4991 and 5003).

Justifications under section 1 have also been examined on
a number of occasions in disputes involving section 23 of
the Charter in relation to the Charter of the French Lan-
guage in Quebec (see Quebec Protestant School Boards
and Nguyen). In particular, the Court in Nguyen did not
call into question the important and legitimate objective of
the Quebec government to protect the French language in
Quebec, namely education in French, or the rational causal
link between the objectives of the Charter of the French
language and the measures taken. However, the measures
adopted and challenged by the Quebec government were
excessive in relation to the objectives pursued.
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(iv) Remedial power of the courts

The default court of competent jurisdiction to hear an
application for a remedy under subsection 24(1) of the
Charter is a superior court established under section 96 of
the Constitution Act, 1867. It is also contemplated in sub-
section 24(1) that a court of competent jurisdiction will
have the authority to grant a remedy that it considers appro-
priate and just in the circumstances. The trial judge is not
required to identify the single best remedy, even if that
were possible (Doucet-Boudreau at paragraphs 45 and 86).

The government should have the widest possible discre-
tion in selecting the institutional means by which its oblig-
ations under section 23 of the Charter are to be met. “The
courts should be loath to interfere and impose … standards,
unless that discretion is not exercised at all, or is exercised
in such a way as to deny a constitutional right” (Mahe at
paragraph 96; Doucet-Boudreau at paragraph 66).

The “numbers warrant” requirement leaves the right in
section 23 of the Charter particularly vulnerable to gov-
ernment delay or inaction. For every school year that gov-
ernments do not meet their obligations under section 23,
there is an increased likelihood of assimilation which car-
ries the risk that numbers might cease to “warrant”. Thus,
particular entitlements afforded under section 23 can be
suspended, for so long as the numbers cease to warrant,
by the very cultural erosion against which section 23 was
designed to protect. The affirmative promise contained in
section 23 and the critical need for timely compliance will
sometimes require courts to order affirmative remedies to
guarantee that language rights are meaningfully, and there-
fore necessarily promptly, protected (Doucet-Boudreau at
paragraph 29; Rose-des-vents at paragraph 28).

The courts must be guided by historical and contextual
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factors in crafting a remedy that would meaningfully pro-
tect, indeed implement, the applicants’ rights to minority
official language education for their children while main-
taining appropriate respect for the proper roles of the exec-
utive and legislative branches (Doucet-Boudreau at para-
graph 37).

The remedy awarded must be connected to a breach of
the Charter committed against the rights holders. Thus, a
court could not order the construction of child care spaces
as a remedy for a violation of section 23, since the daycare
is not protected by section 23 and the absence of child
care space could not constitute a Charter violation (CA Yel-
lowknife at paragraphs 171-172).

Practical costs and considerations may be relevant where
the court seeks to design a remedy that is “appropriate and
fair” in the circumstances, pursuant to subsection 24(1) of
the Charter (CSF de la C-B at paragraph 864). Thus, the
finding of a section 23 violation will not automatically lead
to the opening of a new school for rights holders. There
is a constant tension in reconciling competing priorities,
between the availability of financial resources and the pres-
sure on the public treasury. In designing a remedy, the court
considers the costs and practical considerations involved in
the delivery of all educational services — both for the lin-
guistic majority and the minority schools (Rose-des-vents
at paragraph 49).

In Doucet-Boudreau, the trial judge ordered the provin-
cial government and school board to “do their best” to pro-
vide homogeneous French-language instruction facilities
and programs within established timeframes (an “institu-
tional” order). The judge also remained seized of the matter
so as to receive reports on the efforts authorities made. The
Supreme Court of Canada held that the order effectively
vindicated the rights of the francophone parents; respected
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the framework of our constitutional democracy; called on
the function and powers of a court; and vindicated the right
by means that were fair. However, the Court noted that
future orders of this type should be more detailed with
respect to the jurisdiction retained and the procedure at
reporting hearings (Doucet-Boudreau at paragraph 84).

In Nguyen, the Court upheld the Quebec Court of
Appeal’s declaration that paragraphs 2 and 3 of section 73
of the Charter of the French Language are invalid and sus-
pended its effects for one year to enable Quebec’s National
Assembly to review the legislation (Nguyen at paragraph
51). On October 20, 2010, the members of Quebec’s
National Assembly passed Bill 115 to comply with
Nguyen.

In CSF de la C-B, the Court awarded damages of $6 mil-
lion to compensate for the chronic underfunding of school
transportation (CSF de la C-B at paragraph 1793). It also
ordered the Province of British Columbia to set aside funds
(a Capital Envelope) for the capital requirements of the
CSF (CSF de la C-B at paragraphs 6759 and 6763) and
to adopt a policy or a law to resolve or ensure the active
involvement of the British Columbia Ministry of Education
in the settlement of disputes between the CSB and the
majority language school boards (CSF de la C-B at para-
graph 6833).

(v) Awarding costs

Awards of costs are within the discretion of the court hear-
ing a matter. Solicitor-client costs are an exceptional mea-
sure. Misconduct during the proceeding, and not the con-
duct that made the proceeding necessary, is what justifies
awarding solicitor-client costs, which are generally
awarded only when there has been reprehensible, scan-
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dalous or outrageous conduct on the part of one of the
parties: Young v. Young, [1993] 4 S.C.R. 3 (East Central
Francophone Education Region No. 3 East Central Fran-
cophone Education Region No. 3 v. Alberta (Minister of
Infrastructure), 2004 ABQB 428) at paragraph 39).

The fact that issues are raised under the Charter will
not necessarily lead to an award of solicitor-client costs.
Nonetheless, persistent denial of the rights guaranteed by
section 23 of the Charter can justify awarding costs on that
basis (Arsenault-Cameron at paragraph 63; East Central
Francophone Education Region No. 3 at paragraph 40).

Special costs may be awarded when members of the
minority community with limited resources seek to enforce
their constitutional rights, in situations where the issues
raised are new and are of great public importance. Consid-
eration is also given to the fact that members of the official-
language minority community have attempted to resolve
certain issues outside the courtroom by negotiating with the
other parties (Rose-des-vents at paragraphs 85-89).
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IX

Enforcement





37.

Section 24(1): Remedies

Provision

Communications by public with federal

institutions

24.(1) Anyone whose rights or freedoms, as guaranteed by
this Charter, have been infringed or denied may apply to
a court of competent jurisdiction to obtain such remedy
as the court considers appropriate and just in the circum-
stances.

Communications by public with New

Brunswick institutions

(2) Any member of the public in New Brunswick has the
right to communicate with, and to receive available ser-
vices from, any office of an institution of the legislature or
government of New Brunswick in English or French.

Similar provisions

The Charter contains three provisions that govern the



granting of remedies where there is a finding of uncon-
stitutionality. Subsection 24(1) provides remedies against
unconstitutional government action; subsection 24(2) pro-
vides for the exclusion of evidence obtained in violation of
the Charter; and subsection 52(1) of the Constitution Act,
1982 provides that a law that is inconsistent with the Con-
stitution is, to the extent of the inconsistency, of no force or
effect.

Similar or related provisions are found in the following
international instruments binding on Canada: article 2(3) of
the International Covenant on Civil and Political Rights;
article 2(c) of the Convention on the Elimination of All
Forms of Discrimination Against Women; and articles 2(1)
and 14 of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment.

See also the following regional and comparative law
instruments that are not legally binding on Canada but
include Similar provisions: article 25 of the American Con-
vention on Human Rights and article 13 of the European
Convention on Human Rights.

Purpose

This section permits a person whose rights have been
infringed to apply to a “court of competent jurisdiction” for
“such remedy as the court considers appropriate and just in
the circumstances”. Within certain jurisdictional limits, the
court’s exercise of its remedial power is discretionary.

Analysis

1. What is the relationship between
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subsection 24(1), subsection 24(2) and

subsection 52(1) of the Constitution Act, 1982?

Where a Charter violation occurs as a result of government
action or decision, subsection 24(1) is available to provide
a remedy (R. v. 974649 Ontario Inc., [2001] 3 S.C.R. 575
[hereinafter “ Dunedin”] at paragraph 14). On the other
hand, where the violation is the result of legislation, and
not a discretionary action, the proper remedial authority
is subsection 52(1) of the Constitution Act, 1982. This
means that where subsection 52(1) is not engaged because
the relevant statute or legislative provision is not in itself
unconstitutional, subsection 24(1) of the Charter may be
available to provide an individual remedy for a person
whose rights have been infringed by government action
(Schachter v. Canada, [1992] 2 S.C.R. 679 at pages
719-720; Canada (Attorney General) v. PHS Community
Services Society, 2011 SCC 44,[2011] 3 S.C.R. 134 at para-
graph 144).

An individual remedy under subsection 24(1) for the
enactment of unconstitutional legislation will ““rarely be
available in conjunction with an action under subsection
52(1)”” (Schachter, supra at page 720). The courts gen-
erally do not award, e.g., retroactive damages where a
subsection 52(1) remedy is required to remedy unconsti-
tutional legislation (Québec (Commission des droits de la
personne et des droits de la jeunesse) v. Communauté
urbaine de Montréal, [2004] 1 S.C.R. 789 at paragraph
19; Mackin v. New Brunswick (Minister of Finance, [2002]
1 S.C.R. 405 at paragraphs 78-79; Guimond v. Quebec
(Attorney General), [1996] 3 S.C.R. 347 at paragraph 18;
Miron v. Trudel, [1995] 2 S.C.R. 418 at page 510). A
court should only consider granting a retroactive personal
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subsection 24(1) remedy in conjunction with a subsection
52(1) declaration of invalidity when the claimant can
demonstrate that the government’s conduct was “clearly
wrong, in bad faith or an abuse of power” (Mackin, supra
at paragraphs 79-83; R.v. Demers, [2004] 2 S.C.R. 489
at paragraph 62; Vancouver (City) v. Ward, 2010 SCC 27,
[2010] 2 S.C.R. 28 at paragraph 39; Henry v. British
Columbia (Attorney General), 2015 SCC 24, [2015] 2
S.C.R. 214 at paragraph 42) or perhaps in ““unusual cases
where additional subsection 24(1) relief is necessary to
provide the claimant with an effective remedy”” (R. v. Fer-
guson, 2008 SCC 6, [2008] 1 S.C.R. 96 at paragraph 63).
Courts can award individual prospective subsection 24(1)
remedies to take effect following the expiry of a suspended
declaration of invalidity if the government has not acted
to address the claimant’s circumstances (Demers, supra, at
paragraph 63). See also the discussion in the subsection
52(1) under the heading “Temporary suspension”.

The words of section 24 indicate that subsection 24(2)
was intended to be the primary basis for the exclusion of
evidence because of a Charter violation. It should not be
circumvented by resort to subsection 24(1) (R. v. Collins,
[1987] 1 S.C.R. 265 at page 276; R. v. Therens, [1985]
1 S.C.R. 613 at pages 620-621). However evidence may
be excluded pursuant to subsection 24(1) in rare cases
““where a less intrusive remedy cannot be fashioned to
safeguard the fairness of the trial process and the integrity
of the justice system”” (R. v. Bjelland, 2009 SCC 38,
[2009] 2 S.C.R. 651 at paragraph 19; Canada (Citizenship
and Immigration) v. Harkat, 2014 SCC 37, [2014] 2 S.C.R.
33 at paragraph 95). Where another remedy can ensure trial
fairness and the integrity of the justice system, exclusion
of evidence is not “appropriate and just” (Bjelland, supra,
at paragraph 24). Also, where evidence was not obtained
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through a breach of the Charter but use of it at trial may
infringe the Charter, the remedy of exclusion is available
by resort to subsection 24(1) (R. v. White, [1999] 2 S.C.R.
417 at paragraph 89).

2. Standing — Who may apply for a remedy

under subsection 24(1)?

Anyone whose rights or freedoms have been directly
infringed or denied may apply for a remedy. Despite the
plain wording of the section (“Anyone whose rights have
been violated…”) indicating the contrary, subsection 24(1)
applies not only in the case of actual interference with
Charter guarantees, but also where an apprehension of a
future interference can be established on a balance of prob-
abilities (New Brunswick (Minister of Health & Commu-
nity Services) v. G.(J.), [1999] 3 S.C.R. 46 at paragraph 51;
United States of Amercia v. Kwok, [2001] 1 S.C.R. 532 at
paragraph 66).

A subsection 24(1) remedy is not generally available to
a claimant who only asserts that the Charter rights of a
third party have been infringed (R. v. Edwards, [1996] 1
S.C.R. 128 at paragraphs 54-55, citing Rahey v. R., [1987]
1 S.C.R. 588 at page 619 (Wilson, J. concurring); R. v.
Ferguson, supra, at paragraph 61). However, a party who
otherwise has standing to apply for judicial review, may
apparently invoke the Charter to challenge the reasonable-
ness of a decision whether or not their own Charter rights
or freedoms are at stake and whether or not they are even
capable of enjoying the right or freedom pleaded (Loyola
High School v. Quebec (Attorney General), 2015 SCC 12,
[2015] 1 S.C.R. 613 at paragraphs 33-35).

To obtain a Charter remedy, the applicant must: (1)
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establish an adequate factual foundation; (2) bring his or
her claim at the correct stage of litigation; and (3) persuade
the court that, on a balance of probabilities, his or her Char-
ter rights have been violated (Collins, supra, at page 277).

3. What constitutes a court of competent

jurisdiction to grant remedies under

subsection 24(1)?

The application for a subsection 24(1) remedy must be
made to “a court of competent jurisdiction.”

Section 24(1) does not extend the basic jurisdiction of
the courts and tribunals; its applicability depends on a juris-
dictional basis external to the Charter itself (Singh v.
Canada (Minister of Employment & Immigration), [1985]
1 S.C.R. 177 at page 222).

The superior courts of each province have constant and
concurrent jurisdiction to hear subsection 24(1) applica-
tions to ensure that there is always a court of competent
jurisdiction (Rahey, supra, at pages 603-604; R. v. Mills,
[1986] 1 S.C.R. 863, at page 956; Weber v. Ontario Hydro,
[1995] 2 S.C.R. 929, at page 962; Canada (Attorney Gen-
eral) v. McArthur, 2010 SCC 63, [2010] 3 S.C.R. 626 at
paragraph 14). They are the “default” courts of competent
jurisdiction (Doucet-Boudreau v. Nova Scotia (Minister of
Education), [2003] 3 S.C.R. 3 at paragraph 45). However,
a superior court should exercise its discretion not to hear
a Charter claim where the legislature has provided other
more specific and effective means to have it determined
(Okwuobi v. Lester B. Pearson School Board, [2005] 1
S.C.R. 257 at paragraphs 52 and 54), or if relief is sought as
a substitute for obtaining a ruling in a criminal case (Kour-
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tessis v. Minister of National Revenue, [1993] 2 S.C.R. 53
at pages 85-90).

Whether another court or a tribunal has the requisite
jurisdiction is generally a question of legislative intent. A
statutory tribunal is a “court of competent jurisdiction”
to apply the Charter and provide section 24 remedies in
respect of Charter issues arising in matters properly before
it, if it has been granted the explicit or implicit power to
decide questions of law and if the legislature has not clearly
withheld authority to adjudicate the Charter (R. v. Conway,
2010 SCC 22, [2010] 1 S.C.R. 765 at paragraph 22; Doré
v. Barreau du Québec, 2012 SCC 12, [2012] 1 S.C.R. 395
at paragraph 30).

A “competent” court or tribunal will have the further
jurisdiction to grant a particular remedy sought under sub-
section 24(1) only if to do so accords with its mandate,
function and structure (Dunedin, supra, at paragraphs
41-46; R. v. Conway, supra, at paragraph 82). Even where
an administrative tribunal lacks jurisdiction to grant the
precise remedy sought, if it nonetheless has sufficient
authority to appropriately remedy the alleged breach, it is
a court of competent jurisdiction and a claimant will be
required to proceed before it (Okwuobi, supra, at para-
graphs 45-48). In criminal cases, the trial court is consid-
ered competent and appropriate to deal with applications
for Charter remedies, unless it is necessary to have a rem-
edy prior to trial to prevent a continuing violation (R. v.
Smith, [1989] 2 S.C.R. 1120 at pages 1129-1130; Mills,
supra, at page 958). A justice presiding over a preliminary
inquiry does not have the jurisdiction to grant a remedy
under subsection 24(1) of the Charter because a prelimi-
nary inquiry is not a “court of competent jurisdiction” (R.
v. Seaboyer, [1991] 2 S.C.R. 577 at page 637; Mills, supra,
at pages 954-955; R. v. Hynes, [2001] 3 S.C.R. 623 at para-
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graph 49; M.M. v. United States of America, 2015 SCC 62
at paragraph 40). Provincial courts of criminal jurisdiction
do not have jurisdiction to grant damages as a remedy for a
Charter violation (Ward, supra, at paragraph 58).

A labour arbitrator authorized by statute to make a dec-
laration that a provision of a collective agreement has been
breached and to award damages for such breach, also has
jurisdiction to grant these remedies pursuant to subsection
24(1) to redress Charter violations (Weber, supra, at pages
963-964).

A Parole Board mandated by statute to consider all rel-
evant evidence however necessarily lacks jurisdiction to
exclude relevant — even if unconstitutionally obtained —
evidence under subsection 24(1) (Mooring v. Canada
(National Parole Board), [1996] 1 S.C.R. 75 at paragraphs
26-30).

An extradition judge is a court of competent jurisdiction
to grant Charter remedies on matters relevant to the com-
mittal stage of extradition proceedings (United States of
Amercia v. Kwok, supra, at paragraph 44). A Minister
deciding whether to surrender a fugitive in the extradition
process is not a court of competent jurisdiction. She or he
must respect the Charter rights of the fugitive in the deci-
sion-making process, but cannot decide whether a breach
of the Charter has occurred; this is a judicial function
(United States v. Kwok, supra, at paragraph 80).

The Charter does not create routes of appeal where no
statutory route exists (R. v. Meltzer, [1989] 1 S.C.R. 1764
at pages 1773-1774).

General statutes of limitation apply to bar claims for per-
sonal Charter remedies pursuant to subsection 24(1), but do
not bar claims for subsection 52(1) Constitution Act, 1982
declarations in relation to challenged legislation (Ravndahl
v. Saskatchewan, [2009] 1 S.C.R. 181).
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4. What remedies are available under

subsection 24(1)?

(i) Generally

It is “difficult to imagine language which could give the
court a wider and less fettered discretion” in crafting reme-
dies than subsection 24(1) (Mills, supra, at page 181).
Nonetheless, the discretion is not unfettered: ““[w]hat is
appropriate and just will depend on the facts and circum-
stances of the particular case”” (Ward, supra, at paragraph
19). Courts are to approach Charter remedies purposively
and give vitality to the maxim, “where there is a right,
there must be a remedy” (Doucet-Boudreau, supra, at para-
graph 25). This purposive approach consists of two specific
requirements: 1) the remedy must be “responsive” and pro-
mote “the purpose of the right being protected”; 2) the
remedy must be effective (ibid.: PHS Community Services
Society, supra, at paragraph 142).

A remedy that is “appropriate and just” fulfils the fol-
lowing requirements:

• The remedy is meaningful, in that it is ““relevant to
the experience of the claimant and must address the
circumstances in which the right was infringed or
denied”” (Doucet-Boudreau, supra, at paragraph 55).

• The remedy must respect basic constitutional princi-
ples, such as the principle of separation of powers,
although it is permissible for a Charter remedy to
““touch on functions that are principally assigned to
the executive”” (ibid. at paragraph 56).

• The remedy does not exceed the judiciary’s power
and competence by involving it in ““the kinds of
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decisions and functions for which its design and
expertise are manifestly unsuited”” (ibid. at para-
graph 57).

• The remedy must be fair to the party against which it
is imposed in that it ““should not impose substantial
hardships that are unrelated to securing the right””
(ibid. at paragraph 58).

Because courts should expect evolution in the understand-
ing of what is required to appropriately remedy Charter
violations, the approach to Charter remedies must “remain
flexible and responsive to the needs of a given case,” and
they should remain open to employing remedies with
““novel and creative features when compared to traditional
and historical remedial practice”” (ibid. at paragraph 59).

“[C]osts and practicalities” may be relevant in a court’s
selection of an appropriate and just remedy (Association
des parents de l’école Rose-des-vents v. British Columbia
(Education), 2015 SCC 21, [2015] 2 S.C.R. 139 at para-
graph 49).

The standards of deference applicable in reviewing the
decisions of trial judges generally apply equally to their
decisions in relation to the remedial provisions of section
24 (Doucet-Boudreau, supra, at paragraph 86; R. v.
Carosella, [1997] 1 S.C.R. 80 at paragraphs 48-51). Appel-
late intervention is warranted only if the trial judge misdi-
rected him or herself in law, committed a reviewable error
of fact, or rendered a decision that is “so clearly wrong
as to amount to an injustice” (R. v. Babos, 2014 SCC 16,
[2014] 1 S.C.R. 309 at paragraph 48).

(ii) Civil/administrative remedies

Damages are available in appropriate cases where they
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would serve a “functional” purpose in remedying a Charter
violation. This requires a claimant to demonstrate that
damages would further one or more of the general objects
of the Charter, including those of subsection 24(1), namely:
compensation (remedying any personal loss the claimant
has suffered); vindication (importance of upholding Char-
ter rights); and/or deterrence (of further breaches by state
actors) (Ward, supra, at paragraphs 25-31). In response to a
Charter damages claim, the government may establish that
other considerations render a pecuniary award inappropri-
ate or unjust in the circumstances, e.g., double compensa-
tion or duplicative remedies; or concerns that an award of
damages would interfere with “good governance” and the
rule of law (Ward, supra, at paragraphs 32-45). The quan-
tum will be determined based on evidence of pecuniary or
non-pecuniary loss, as well as in light of the other func-
tional purposes of subsection 24(1), i.e., vindication and
deterrence (ibid., at paragraphs 46-57).

Where a claimant seeks Charter damages in a civil suit
alleging that a Crown prosecutor breached the Charter in
respect of disclosure obligations, damages are available if
harm was suffered by the accused and the Crown inten-
tionally withheld information when it knew, or would rea-
sonably be expected to have known, that the information
was material and that the failure to disclose would likely
affect the accused’s ability to make full answer and defence
(Henry, supra, at paragraph 82).

Declaratory relief is available under subsection 24(1),
in particular where the factual record is inadequate to jus-
tify a more directive remedy that would interfere with the
prerogative powers of the executive (e.g., Canada (Prime
Minister) v. Khadr, 2010 SCC 3, [2010] 1 S.C.R. 44 at
paragraphs 46-47). Declaratory relief can be effective and
therefore sufficient because there is a tradition in Canada of
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state actors taking Charter declarations seriously (Associa-
tion des parents de l’école Rose-des-vents, supra, at para-
graph 62). On the other hand, declaratory relief was held to
be inadequate in PHS Community Services Society, supra,
at paragraph 148, presumably because of the urgency of the
situation and perhaps the record of the Minister’s approach
to the matter.

A stay of proceedings could potentially be available
as a measure of last resort (see explanation below under
“criminal remedies” for more detail as to when) in the civil
or administrative context (e.g., security certificates) where
there is a failure to disclose evidence in circumstances giv-
ing rise to a section 7 violation (Charkaoui v. Canada (Cit-
izenship and Immigration), 2008 SCC 38, [2008] 2 S.C.R.
326, at paragraphs 74-77; Harkat, supra, at paragraph 106).

Mandamus is available in exceptional circumstances,
where a specific action by the executive is the only
response capable of remedying the unconstitutionality
(PHS Community Services Society, supra, at paragraph
150).

Injunctive relief is available, as the ““power of courts
to issue injunctions against the executive is central to sub-
section 24(1) of the Charter”” (Doucet-Boudreau, supra,
at paragraph 70). Interlocutory injunctive relief is also a
possible subsection 24(1) remedy (RJR-MacDonald Inc. v.
Canada, [1994] 1 S.C.R. 311 at pages 333-334). The 3-part
American Cyanamid test should be applied in applications
for interlocutory injunctions and interim stays in Charter
cases: serious question to be tried; irreparable harm; bal-
ance of inconvenience (Metropolitan Stores Ltd. v. Man-
itoba Food & Commercial Workers, Local 832, [1987]
1 S.C.R. 110 at page 127, citing American Cyanamid v.
Ethicon Ltd., [1975] A.C. 396; Harper v. Canada (Attorney
General), [2000] 2 S.C.R. 764 at paragraph 4).

562 David Whelan

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/5482/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/5482/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1111/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/194/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/194/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1822/index.do


The remedial power under subsection 24(1) authorizes
courts to order “structural injunctions” that require ongo-
ing judicial supervision (Doucet-Boudreau, supra, at para-
graphs 72-74). The granting of such a remedy requires
good evidence as to the current state of affairs (Little Sis-
ters Book and Art Emporium v. Canada (Minister of Jus-
tice), [2000] 2 S.C.R. 1120 at paragraphs 157-158).

Criminal remedies

A stay of proceedings is appropriate as a last resort in the
“clearest of cases,” where an abuse of process (at com-
mon law or under the Charter) either irremediably preju-
dices the integrity of the justice system or the accused’s
ability to make full answer and defence or obtain a fair
trial (R. v. O’Connor, [1995] 4 S.C.R. 411 at paragraphs
68, 82; Carosella, supra, at paragraphs 52-56). The test for
whether a stay is warranted is the same for both categories
and consists of three requirements: (i) the prejudice must
be manifested, perpetuated or aggravated through the con-
duct of a trial or by its outcome; (ii) no other remedy can
redress the prejudice, and (iii) where the first two inquiries
leave uncertainty, a balancing of the interests in favour of
granting a stay against the interest that society has in hav-
ing a final decision on the merits weighs in favour of a
stay (Babos, supra, at paragraph 32). The seriousness of
the charges will be a consideration in deciding whether to
grant a stay, with more serious charges requiring a greater
demonstration of prejudice (O’Connor, supra, at paragraph
78).

A stay of proceedings will be ordered as the only appro-
priate and just remedy for a violation of the paragraph
11(b) right to trial within a reasonable time, because a trial
court effectively loses jurisdiction as a result of an uncon-
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stitutional delay (Rahey, supra, at pages 614, 617; R. v.
Askov, [1990] 2 S.C.R. 1199 at page 1250; R. v. Jordan,
2016 SCC 27, [2016] 1 S.C.R. 631 at paragraphs 35, 76 and
114).

Stays can be granted for serious violations of the dis-
closure obligation, but will typically only occur in those
exceptional situations where, due to the advanced state of
the proceedings, a disclosure order would be insufficient to
remedy the prejudice resulting from the violation (O’Con-
nor, supra, at paragraphs 76-77; Carosella, supra, at para-
graphs 52-56). Also, if the executive is withholding rele-
vant evidence (e.g., for national security reasons) and the
judge cannot be satisfied that trial fairness is not affected
and no lesser remedy can assure it, then a stay “must issue”
(R. v. Ahmad, 2011 SCC 6, [2011] 1 S.C.R. 110 at para-
graph 52).

A stay may be appropriate to remedy mistreatment of the
accused by law enforcement officials (R. v. Bellusci, 2012
SCC 44, [2012] 2 S.C.R. 509 at paragraph 31; R. v. Pater-
son, 2017 SCC 15 at paragraph 22).

A stay is appropriate when a court has found a consti-
tutional violation sufficient to quash a conviction, and a
conviction in a new trial on an applicable equal or lesser
alternative charge would result in a penalty of incarceration
(taking into account the possibility of parole) not likely to
be significantly greater than the period of time the peti-
tioner will have already served by the new trial’s conclu-
sion (R. v. Taillefer, [2003] 3 S.C.R. 307 at paragraph 128).
(The remedy of ordering a new trial on a more serious
charge would be facially unjust, as it would punish the peti-
tioner for prevailing in his or her constitutional challenge.)

Other remedies for violations of an accused’s Charter
rights include disclosure orders, permitting the accused to
recall certain witnesses for examination or cross-examina-
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tion, adjournments to permit the accused to subpoena addi-
tional witnesses or even, in extreme cases, declarations of
mistrial (O’Connor, supra, at paragraph 57).

Where the applicable legislation does not preclude it,
subsection 24(1) is available in appropriate cases to over-
ride the general rule that in criminal cases the Crown nei-
ther pays nor receives costs unless the case is governed by
statute or there exist exceptional circumstances. A provin-
cial offences court can grant legal costs against the Crown
for conduct in a criminal or regulatory prosecution that
constitutes, at a minimum, “a marked and unacceptable
departure from the reasonable standards expected of the
prosecution” in violation of the Charter (Dunedin, supra,
at paragraph 87). An award of costs against the Crown in
criminal and regulatory matters for violating an individ-
ual’s Charter rights is appropriate when the Crown’s con-
duct threatens trial fairness but may not warrant a stay of
proceedings (Dunedin, supra, at paragraphs 80-89).

It is open to a court under subsection 24(1) to fix a rate
of remuneration for state-funded counsel where a Charter
right is at stake (Ontario v. Criminal Lawyers’ Association
of Ontario, 2013 SCC 43, [2013] 3 S.C.R. 3 at paragraph
67).

The issue of damages awarded during criminal trials is
more complicated. As issuing declaratory relief and award-
ing damages do not traditionally fall within the power of
criminal courts, and as such courts are not typically staffed
to make the determinations necessary to award such reme-
dies, the superior courts’ use of their inherent subsection
24(1) power to consider damage remedies for Charter vio-
lations in the context of criminal proceedings is heavily
disfavoured (Mills, supra, at page 894).

Habeas corpus in the Charter context must be admin-
istered in a liberal, flexible manner (R. v. Gamble, [1988]
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2 S.C.R. 595 at page 646). Where an applicant is able to
demonstrate that his or her detention fails to accord with
the principles of fundamental justice or otherwise offends
the Charter, a court may use its subsection 24(1) pow-
ers to adjust or suspend technical rules that might other-
wise defeat a petition for habeas corpus, so long as doing
so would not “circumvent the appropriate appeal process”
normally employed for challenging the conviction (ibid. at
pages 646-649). A subsection 24(1) habeas claim cannot
be used as a collateral attack on the merits of a conviction
(R. v. Sarson, [1996] 2 S.C.R. 223 at paragraphs 32, 35-36).
A habeas corpus claim should not substitute for judicial
review of the National Parole Board (Steele v. Mountain
Institution, [1990] 2 S.C.R. 1385 at page 1418). On the
other hand, a subsection 24(1) claim could be used to
review an alleged violation of the Charter by the National
Review Board in cases in which habeas corpus might not
apply (Dumas v. Leclerc Inst. of Laval, [1986] 2 S.C.R. 459
at page 465).

Habeas corpus under subsection 24(1) is not normally
available to remedy denial of bail, as review of bail is nor-
mally conducted through statutory procedures that require
the submission of evidence relating to the circumstances
surrounding the bail decision, which is not normally pre-
sented to the court in a habeas petition (R. v. Pearson,
[1992] 3 S.C.R. 665 at pages 680-681). An exception to
this rule exists when a petitioner couples his or her request
for habeas corpus relief under subsection 24(1) with a
claim under section 52 that the law giving rise to the bail
decision should be invalidated. As a judicial decision in
such a context only requires consideration of the chal-
lenged law and not evidence pertaining to the petitioner’s
particular circumstances, a court can adjudicate it through
a habeas petition (ibid. at pages 681-682). If the claim is
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successful, the court can order a new bail hearing (ibid. at
pages. 679, 681-682).

Section 24(1) generally should not be used to reduce a
sentence in order to remedy the violation of a convicted
person’s rights, as any such alleged violations can be con-
sidered in the judge’s exercise of discretion in sentencing
without relying on subsection 24(1), provided that they
bear the necessary connection to the sentencing exercise
(R. v. Nasogaluak, 2010 SCC 6 at paragraphs 48-49 and
63-64). Resort to a subsection 24(1) remedy might be pos-
sible if “sentence reduction outside statutory limits” would
be ““the sole effective remedy for some particularly egre-
gious form of misconduct by state agents in relation to the
offence and to the offender”” (ibid., R. v. Nasogaluak, 2010
SCC 6 at paragraph 64). However, it is unclear whether
such an approach can be reconciled with R. v. Ferguson,
supra, which may have “eliminated” (in the words of the
Court in Carter v. Canada (Attorney General), 2015 SCC
5, [2015] 1 S.C.R. 331 at paragraph 37;but see also para-
graph 125 reintroducing ambiguity on the issue) constitu-
tional exemptions, if not generally at least from legislated
sentencing limits. Nonetheless, the Court in Nasogaluak
implies the possibility of remedying law enforcement’s
unconstitutional conduct by somehow not applying binding
law (i.e., “sentence reduction outside statutory limits”) the
constitutional validity of which is not itself impugned.
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38.

Section 24(2): Exclusion of Evidence

Provision

24. (2) Where, in proceedings under subsection (1), a court
concludes that evidence was obtained in a manner that
infringed or denied any rights or freedoms guaranteed by
this Charter, the evidence shall be excluded if it is estab-
lished that, having regard to all circumstances, the admis-
sion of it in the proceedings would bring the administration
of justice into disrepute.

Similar provisions

There is no similar provision in the Canadian Bill of Rights
or in the American Bill of Rights.

Purpose

The purpose of subsection 24(2) is to maintain the good
repute of the administration of justice. Subsection 24(2)
looks to whether the overall repute of the justice system,
viewed in the long term, will be adversely affected by
admission of the evidence. This inquiry is an objective
one, which asks whether a reasonable person, informed of
all relevant circumstances and the values underlying the



Charter, would conclude that the admission of the evidence
would bring the administration of justice into disrepute (R.
v. Grant, [2009] 2 S.C.R. 353 at paragraph 67-68).

The focus of subsection 24(2) is not only long-term,
but is also prospective and societal. Subsection 24(2) starts
from the proposition that the fact of the Charter breach
means damage has already been done to the administration
of justice and seeks to ensure that evidence obtained
through that breach does not do further damage to the
repute of the justice system. Further, the section is not
aimed at punishing the police or providing compensation to
the accused, but rather at the broad impact of admission of
the evidence on the long-term repute of the justice system
(Grant, supra at paragraphs 69-70).

Analysis

1. Prerequisites to a remedy

There are three preconditions to the remedy of exclusion
under subsection 24(2):

1. The applicant’s rights or freedoms as guaranteed
by the Charter must have been unjustifiably limited
or denied;

2. The evidence must have been obtained in a manner
that unjustifiably limited or denied a guaranteed right
or freedom; and

3. Having regard to all the circumstances, the admis-
sion of the evidence in the proceedings must be capa-
ble of bringing the administration of justice into
disrepute (Grant, supra; R. v. Collins, [1987] 1
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S.C.R. 265; R. v. Manninen, [1987] 1 S.C.R. 1233; R.
v. Fliss, [2002] 1 S.C.R. 535).

2. Nature of the provision

Like subsection 24(1), subsection 24(2) of the Charter is
a remedial provision. It is not an “independent source of
Charter rights” but merely provides a remedy for their
breach (R. v. Terry, [1996] 2 S.C.R. 207).

This provision does not provide an automatic exclusion-
ary rule for unjustifiable limits to the Charter (R. v. Stra-
chan, [1988] 2 S.C.R. 980). Subsection 24(2) obliges law
enforcement authorities to respect the exigencies of the
Charter and precludes improperly obtained evidence from
being admitted when it impinges on the fairness of the trial
(R. v. Burlingham, [1995] 2 S.C.R. 206 at paragraph 25).
Subsection 24(2) is “not a remedy for police misconduct”
(Collins, supra), and thus is not designed to discipline the
police. However, police conduct is a factor to be consid-
ered in determining whether the admission of the evidence
would bring the administration of justice into disrepute
(Grant, supra at paragraphs 72-75; R. v. Harrison, [2009]
2 S.C.R. 494 at paragraphs 37-42; Strachan, supra), as is
seen further below.

3. Procedure for seeking a remedy

Although there may not be one single procedure for seek-
ing a subsection 24(2) remedy, the practice of giving early
notice to the Crown that subsection 24(2) will be invoked,
discussed in decisions such as R. v. Kutynec (1992), 12
C.R. (4th) 152(Ont. C.A.), R. v. Loveman (1992), 8 O.R.
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(3d) 51 (Ont. C.A.) and R. v. Dwernychuk (1992), 77
C.C.C. (3d) 385(Alta. C.A.), appears to be appropriate.
Note, however, that the rules are not intended to be treated
as inflexible, and see the statement in Kutynec, supra
expressing “reluctance to propound a detailed judge-made
rule to cover all Charter motions” (at paragraph 38).

Indeed, as noted by Doherty J.A. in Loveman, supra, a
trial judge must be able to control the trial proceedings to
ensure fairness to all parties and preserve the integrity of
the trial process. While, in an appropriate case, this may
include the refusal to entertain a subsection 24(2) appli-
cation due to insufficient notice, where a Charter right
is at stake a trial judge will be reluctant to foreclose an
inquiry into an alleged violation (Loveman, supra at para-
graph 7). In Loveman, it was ultimately found that the trial
judge should have allowed the accused to bring the subsec-
tion 24(2) application even though Crown counsel had not
received notice prior to trial (See also R. v. Pelletier (1995),
97 C.C.C. (3d) 139 (Sask.C.A.)).

Note that orders excluding evidence should be final,
since revisiting such a decision over the course of a trial
would interfere with the accused’s ability to know the case
to meet (R. v. Cole 2012 CSC 53, [2012] 3 R.C.S. 34 at
paragraphs 101-104).

4. Onus and standard of proof

The phrase “if it is established” places a burden of persua-
sion on the applicant that is discharged on the standard of a
balance of probabilities. It rests with the applicant to prove
on a balance of probabilities that a Charter right has been
unjustifiably limited before being entitled to the remedy
of exclusion under subsection 24(2) (Collins, supra). The
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onus in relation to individual issues, however, may shift to
the Crown. For instance, in applications based on a para-
graph 10(b) Charter violation, once the denial of the right
to counsel is established, the onus will shift to the Crown to
show that the accused would have acted in the same man-
ner had the paragraph 10(b) violation not occurred (R. v.
Bartle, [1994] 3 S.C.R. 173; R. v. Harper, [1994] 3 S.C.R.
343).

The onus of proof on whether the admission of evidence
would bring the administration of justice into disrepute
rests with the party opposing admission of the evidence
(Collins, supra).

5. “Obtained in a manner…”

It is not necessary that there be a strict causal nexus
between the limitation of the Charter and the obtaining
of evidence before a remedy may be granted under sub-
section 24(2) (Strachan, supra; Harper, supra; Burling-
ham, supra). In Strachan, supra, the accused had argued,
among other things, that his right to counsel under para-
graph 10(b) had been denied and that evidence of drugs and
drug-related paraphernalia was properly excluded by the
trial judge under subsection 24(2) of the Charter. Dickson
C.J. ruled that the phrase “obtained in a manner” should
not be interpreted to impose a strict causal nexus between
the Charter limit and the evidence sought to be excluded.
Indeed, in that case it was held that imposing a strict causal
requirement would effectively preclude from subsection
24(2)’s application much of the real evidence obtained fol-
lowing an unjustifiable limit of the right to counsel (para-
graph 10(b)); this is because there is often no direct causal
relationship between the paragraph 10(b) limit and the real
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evidence obtained in the context of a valid search or arrest;
there will only be a nexus to the paragraph 10(b) limit
where the evidence in question is derivative, obtained as
a direct result of a statement or other indication made by
the accused (Strachan at paragraph 43). That being said,
as explained by Wilson J. for a unanimous Court in R.
v. Black, [1989] 2 S.C.R. 138, Strachan should not be
taken to preclude courts’ consideration of causal connec-
tion where it is clearly present and the evidence obtained
is clearly derivative (paragraph 42). Rather, the intention
was instead to establish a broader test than “causal connec-
tion” where the effect, otherwise, would be to exclude from
consideration under subsection 24(2) much of the real evi-
dence obtained after a paragraph 10(b) limit or the unjus-
tifiable limit of another Charter right where causal nexus
would be unlikely.

Similarly, while a temporal link between the unjustifi-
able Charter limit and the discovery of evidence figures
prominently in the assessment of whether the limit
occurred in the course of obtaining the evidence (particu-
larly where the Charter limit and the discovery of evidence
occur in the course of a single transaction), the presence
of a temporal connection is not determinative. ““Situa-
tions will arise where evidence, though obtained follow-
ing the unjustifiable limit of a Charter right, will be too
remote from the violation to be ‘obtained in a manner’ that
infringed the Charter””: Strachan, supra at 1005-6; R. v.
Grant, [1993] 3 S.C.R. 223, [hereinafter Grant (1993)].

Instead, what is required is an examination of the “entire
relationship” between the evidence and the unjustifiable
Charter limit. This examination should include consider-
ation of whether a temporal link existed, as well as an
evaluation of the strength of the connection between the
impugned evidence and the limit (R. v. Goldhart, [1996]
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2 S.C.R. 463). A connection that is merely “remote” or
“tenuous” will not suffice (R. v. Wittwer, [2008] 2 S.C.R.
235, at paragraph 21; Goldhart, supra at paragraph 40; R.
v. Plaha, (2004), 189 O.A.C. 376at paragraph 45).

With regard to evidence in the form of statements, in
considering whether a statement is tainted by an earlier
unjustifiable Charter limit, the courts have adopted a pur-
posive and generous approach. Pursuant to this approach,
the statement will be seen as tainted if the breach and the
impugned statement can be said to be part of the same
transaction or course of conduct (Wittwer, supra at para-
graph 21; Strachan, supra at 1005). The required connec-
tion between the limit and the subsequent statement may
be ““temporal, contextual, causal or a combination of the
three”” (Wittwer, supra at paragraph 21; Plaha, supra at
paragraph 45). Consideration of what evidence to exclude
should begin with the evidence that is most proximate to
the unjustifiable Charter limit and then work towards evi-
dence that is more remote. There may be times when more
remote evidence might not be admitted if its admission
would have the same effect as admitting the most proxi-
mate evidence (Burlingham, supra).

6. Test of exclusion: would admission of the

evidence be capable of bringing the

administration of justice into disrepute?

This is the final precondition (see (iii) above under Prereq-
uisites to a Remedy) to the remedy of exclusion under sub-
section 24(2). In Grant, supra, the Supreme Court adopted
a new, more flexible approach to the exclusion of evidence
under subsection 24(2) and moved away from the frame-
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work which had previously been set out in Collins, supra
and R. v. Stillman, [1997] 1 S.C.R. 607.

Pursuant to Grant, supra, whether the admission of evi-
dence obtained in an unjustifiable limit of the Charter
would bring the administration of justice into disrepute
engages three avenues of inquiry, each rooted in the public
interests engaged by subsection 24(2), adopting a long-
term, forward-looking and societal perspective. Specifi-
cally, courts must assess and balance the effect of admitting
the evidence on society’s confidence in the justice system
having regard to:

1. the seriousness of the Charter-infringing state con-
duct;

2. the impact of the breach on the Charter-protected
interests of the accused; and

3. society’s interest in the adjudication of the case on
its merits (Grant, supra at paragraph 71).

These concerns can be said to have evolved from the con-
siderations articulated in Collins, supra, which were as
follows: (a) fairness of the trial; (b) seriousness of the vio-
lation; and (c) effect of exclusion.

The court’s role on a subsection 24(2) application is
to balance the assessments under each of these lines of
inquiry, which encapsulate consideration of “all the cir-
cumstances” of the case, in order to determine whether,
on balance, the admission of the evidence obtained by the
Charter breach would bring the administration of justice
into disrepute (Grant, supra at paragraphs 71, 85; R. v.
Mian 2014 CSC 54, [2014] 2 R.C.S. 689 at paragraph
88). Note that the question “disrepute in whose eyes?” is
answered by examining the reactions of “a reasonable man,
dispassionate and fully apprised of the circumstances of the
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case”. A reasonable man or woman is “usually the average
person in the community, but only when that community’s
current mood is reasonable” (Collins, supra at 282, or para-
graph 33 QL; R. v. Calder, [1996] 1 S.C.R. 660 at para-
graph 34).

The applicant must establish that the conduct of the gov-
ernment actors is so unacceptable that the ““admission of
evidence obtained in such a manner would tend to bring
the administration of justice into disrepute”” (Burlingham,
supra at paragraph 75) in the sense of “diminishing the
esteem” in which the public holds the administration of jus-
tice (Goldhart, supra at paragraph 27). For example, for
the police to lie or deliberately mislead individuals with
respect to their Charter rights is “fundamentally unfair and
demeaning of those Charter rights”. To countenance such
government conduct would likely bring the administration
of justice into disrepute (R. v. Cook, [1998] 2 S.C.R. 597 at
paragraph 60).

LeDain J. per the minority in R. v. Therens, [1985] 1
S.C.R. 613 had contended that the test for exclusion is
lower than the community shock test set out in the pre-
Charter confessions case of Rothman v. The Queen, [1981]
1 S.C.R. 640. This was authoritatively confirmed in
Collins, supra. See also R. v. Harrer, [1995] 3 S.C.R. 562
where courts were found to have a common law discretion
to exclude evidence whose admission would render a trial
unfair even though its admission would not shock the com-
munity’s conscience.

(i) Seriousness of the Charter-infringing state conduct

Courts must assess whether admission of the evidence
would bring the administration of justice into disrepute
by sending a message that the courts effectively condone
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state deviation from the rule of law by failing to dissociate
themselves from the fruits of that unlawful conduct. As
a general proposition, the more severe or deliberate the
state conduct that led to the unjustifiable Charter limit, the
greater the need for the courts to dissociate themselves by
excluding evidence linked to that conduct in order to pre-
serve public confidence in, and ensure state adherence to,
the rule of law (Grant, supra at paragraph 72; Harrison,
supra at paragraphs 37-42; R. v. Elshaw, [1991] 3 S.C.R.
24; Burlingham, supra). The more serious the limit, the
more likely it is that the fairness of the trial will be affected,
particularly where it results in conscripting the accused to
incriminate himself (Elshaw, supra; Burlingham, supra).

This inquiry requires an evaluation of the seriousness of
the state conduct that led to the unjustifiable limit. The con-
cern is not to punish the police or to deter Charter limits,
but instead to preserve public confidence in the rule of law
and its processes. As stated in Grant, supra, ““[i]n order to
determine the effect of admission of the evidence on pub-
lic confidence in the justice system the court…must con-
sider the seriousness of the violation, viewed in terms of
the gravity of the offending conduct by state authorities
whom the rule of law requires to uphold the rights guaran-
teed by the Charter”” (at paragraph 73).

Extenuating circumstances (i.e. whether the police con-
duct was motivated by urgency and/or to prevent the loss or
disappearance of evidence) may attenuate the seriousness
of the Charter breach (R. v. Silveira, [1995] 2 S.C.R. 297;
Strachan, supra). Similarly, “good faith” on the part of the
police will also reduce the need for the court to disasso-
ciate itself from the police conduct (Grant, supra at para-
graph 75; R. v. Hamill, [1987] 1 S.C.R. 301; R. v. Sieben,
[1987] 1 S.C.R. 295; R. v. Duarte, [1990] 1 S.C.R. 30; R.
v. Simmons, [1988] 2 S.C.R. 495; R. v. Colarusso, [1994] 1
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S.C.R. 20; Silveira, supra). While good faith is not in itself
determinative, it is certainly an important consideration in
the decision whether to admit evidence obtained contrary
to the Charter (R. v. Jacoy, [1988] 2 S.C.R. 548; Hamill,
supra; R. v. Wong, [1990] 3 S.C.R. 36; R. v. Wiley, [1993] 3
S.C.R. 263; Colarusso, supra; R. v. Evans, [1996]1 S.C.R.
8[hereinafter Evans (1996)]. However, police good faith, in
the sense of an honest belief, does not mean that any honest
belief, however unreasonable, will preclude the rejection of
evidence under subsection 24(2) (R. v. Harris, (1987), 35
C.C.C. (3d) 1 (Ont. C.A.)). Further, it is clear that actual
ignorance of Charter standards must not be rewarded or
encouraged, and that negligence or wilful blindness cannot
be equated with good faith (R. v. Genest, [1989] 1 S.C.R.
59 at 87; R. v. Kokesch, [1990] 3 S.C.R. 3 at 32-33; R. v.
Buhay, [2003] 1 S.C.R. 631 at paragraph 59; Grant, supra
at paragraph 75).

An important consideration here is also whether the
unjustifiable limit was “part of a larger pattern of disregard
for Charter rights” (Strachan, supra at paragraph 50).
Indeed, evidence that the Charter-infringing conduct was
part of a pattern of abuse will generally tend to support
exclusion (Grant, supra at paragraph 75). Dangerous and
erroneous police perceptions of the reach of police powers
or the propriety of questionable practices must be emphat-
ically rejected. Judicial acquiescence in such conduct by
the reception of evidence obtained through that conduct
would bring the administration of justice into disrepute (R.
v. Simpson, (1993) 12 O.R. (3d) 182 (Ont. C.A.); R. v. Gray
(1993), 81 C.C.C. (3d) 174 (Man. C.A.); R. v. Innocente
(1992), 113 N.S.R. (2d) 256 (N.S.C.A.)).

Unjustifiable limits have also been condemned, and the
remedy of exclusion has followed, where the Court has
found that the conduct in question was “deliberate”,
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involved a “flagrant breach”, or was in “blatant disregard”
of Charter guarantees (R. v. Manninen, supra; Therens,
supra; Collins, supra; R. v. Pohoretsky, [1987] 1 S.C.R.
945; R. v. Dersch, [1993] 3 S.C.R. 768). Such a remedy has
even been found to apply in the extradition context, where
the Supreme Court of Canada has found that an extradition
judge may exclude evidence under subsection 24(2) if it
was gathered by the foreign authorities in such an abusive
manner that its admission to the committal hearing would
be unfair under section 7 of the Charter (United States
of America v. Shulman, [2001] 1 S.C.R. 616 at paragraph
56; United States of America v. Ferras, [2006] 2 S.C.R.
77 at paragraph 60; United States of America v. Anekwu,
[2009] 3 S.C.R. 3 at paragraph 21). Note that, even where
there was no wilful disregard for Charter rights, a signif-
icant departure from the standard of conduct expected of
police will go to the seriousness of state conduct (R. v. Tay-
lor 2014 CSC 50, [2014] 2 R.C.S. 495 at paragraph 39 ).
Misleading testimony by police at trial can also be relevant
to the first Grant factor (Mian, supra at paragraph 88).

It is worth noting that an unjustifiable limit may not
be “flagrant” when police rely upon ostensible statutory
authority to search without a warrant (Grant (1993), supra;
R. v. Plant, [1993] 3 S.C.R. 281; Wiley, supra), or where
the need for or specific requirements relating to a warrant
is the subject of a “grey area” of conflicting caselaw (Cole,
supra at paragraph 86; R. v. Vu 2013 CSC 60, [2013] 3
R.C.S. 657 at paragraph 70 ; R. v. Aucoin 2012 CSC 66,
[2012] 3 R.C.S. 408 at paragraph 50). This principle is not
meant to encourage police to resort to warrantless searches
where there is a legal grey area; however, evidence that
police’s view of the law was reasonable helps bolster the
argument that the search can be supported under the first
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Grant factor (R. v. Spencer 2014 CSC 43, [2014] 2 R.C.S.
212 at paragraph 77).

However, once the illegality of the search power is judi-
cially clarified, it is extremely difficult to rely upon “good
faith” in the execution of the search based on that power
(Silveira, supra).

Trivial misconduct and “minor police stupidity” will not
merit the remedy of exclusion: see the minority reasons
of Dickson C.J.C. in R. v. Greffe, [1990] 1 S.C.R. 755.
Also worthy of consideration under this factor is whether
the limit was inadvertent, or merely of a technical nature
(Greffe, supra, per minority). Excluding evidence essential
to substantiate the charge where the limit of the Charter
was trivial or, at least not serious, can bring the administra-
tion of justice into disrepute (Genest, supra; R. v. Belnavis,
[1997] 3 S.C.R. 341). Nevertheless, where the unjustifiable
limit involved could not be characterized as trivial, the evi-
dence in dispute may still be admitted because excluding it
would occasion greater disrepute to the justice system than
allowing for its admission (Simmons, supra; Jacoy, supra;
Evans (1996), supra). This was the view of Southin J.A.
who, in R. v. Evans, [1988] 45 C.C.C. (3d) 523 (B.C.C.A.)
[hereinafter Evans (1988)], stated that nothing could be
more detrimental to the repute of the administration of
justice “than letting the accused, a self-confessed killer,
go free to kill again on the basis of such infringements”
(at 564). Note, however, that McLachlin J. [as she then
was], on appeal, ruled that the admission of the accused’s
statements in the circumstances of the case would bring
the administration of justice into disrepute: R. v. Evans,
[1991] 1 S.C.R. 869 [hereinafter Evans (1991)] at para-
graphs 63-65 QL.

In addition, in the context of a section 8 violation, a lack
of reasonable and probable grounds is an indicator of seri-
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ousness of state conduct. Conversely, the presence of “rea-
sonable and probable grounds” reduces the seriousness of
an unjustifiable Charter limit based on the absence of a
search warrant, and affects the determination of whether to
exclude the evidence under subsection 24(2) of the Char-
ter (Belnavis, supra; R. v. Côté 2011 CSC 46, [2011] 3
R.C.S. 215; R. v. Fearon 2014 CSC 77, [2014] 3 R.C.S.
621 at paragraph 96). Similarly, a lack of “exigent circum-
stances,” where these are the ostensible justification for a
warrantless search, will be an indicator of seriousness (R.
v. Paterson 2017 SCC 15 at page 47).

Overall, the admissibility of the seized evidence must
be determined on a case-by-case basis, even in the case
of a serious unjustifiable limit, such as the unlawful entry
into a home (Silveira, supra; R. v. Feeney, [1997] 2 S.C.R.
13). The seriousness of the rights limitation, when com-
bined with the effect on the administration of justice of reg-
ularly admitting such evidence, can result in the exclusion
of independently existing real evidence (Greffe, supra;
Kokesch, supra).

(ii) Impact of breach on Charter-protected interests of the accused

The second inquiry requires an evaluation of the extent to
which the unjustifiable limit actually undermined the inter-
ests protected by the right infringed. The impact of a given
Charter limitation may range from fleeting and technical
to profoundly intrusive. Generally, ““[t]he more serious the
impact on the accused’s protected interests, the greater the
risk that admission of the evidence may signal to the pub-
lic that Charter rights, however high-sounding, are of lit-
tle actual avail to the citizen, breeding public cynicism
and bringing the administration of justice into disrepute””
(Grant, supra at paragraph 76). To determine the serious-
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ness of the limitation on the accused’s Charter-protected
interests, it is necessary to look to the interests engaged
by the limited right, and then examine the degree to which
the limitation impacted on those interests (Grant, supra at
paragraph 77).

For example, an unreasonable search contrary to section
8 of the Charter may impact on the protected interests of
privacy, and more broadly, human dignity. An unreason-
able search that intrudes on an area in which the indi-
vidual reasonably enjoys a high expectation of privacy,
or that demeans their dignity, is more serious than one
which does not (Grant, supra, at paragraph 78). Here one
should ask whether the evidence could have been obtained
without the unjustifiable Charter limitation (R. v. Dyment,
[1988] 2 S.C.R. 417; R. v. Mellenthin, [1992] 3 S.C.R.
615; R. v. Dersch, [1993] 3 S.C.R. 768). It should also be
recalled here that a ““violation of a person’s body is much
more serious than that of his office or even of his home””
(Pohoretsky, supra at paragraph 5). Physical vulnerability
can also be a consideration: where an arrested individual is
in need of medical care, the person’s physical condition can
contribute to the seriousness of the violation if the police
fail to facilitate access to counsel (Taylor, supra, at para-
graph 40)

(iii) Society’s interest in an adjudication on the merits

The third line of inquiry asks whether the truth-seeking
function of the criminal trial process would be better served
by admission of the evidence, or by its exclusion (Grant,
supra at paragraph 79). Thus, this inquiry reflects society’s
““collective interest in ensuring that those who transgress
the law are brought to trial and dealt with according to the
law”” (R. v. Askov, [1990] 2 S.C.R. 1199 at 1219-1220).
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A judge on a subsection 24(2) application should con-
sider not only the negative impact of admission of the evi-
dence on the repute of the administration of justice, but also
the impact of failing to admit the evidence (Grant, supra at
paragraph 79; Collins, supra). Further disrepute will result
from admitting evidence that has the effect of depriving
the accused of a fair hearing, or “from judicial condonation
of unacceptable conduct by the investigatorial and prose-
cutorial agencies”(Collins, supra at paragraph 31). At the
same time, disrepute may also result from the exclusion of
evidence and this, too, must be considered (Collins, Ibid).
Indeed, ““exclusion of relevant and reliable evidence may
undermine the truth-seeking function of the criminal jus-
tice system and render the trial unfair from the public per-
spective, thus bringing the administration of justice into
disrepute”” (Grant, supra at paragraph 81; see also Stra-
chan, supra at paragraph 52).

However, the concern for truth-seeking is only one con-
sideration under a subsection 24(2) application. The view
that reliable evidence is admissible regardless of how it
was obtained (R. v. Wray, [1971] S.C.R. 272) is incon-
sistent with the Charter’s affirmation of rights and with
the wording of subsection 24(2), which requires a broad
inquiry into all the circumstances and not just the reliability
of the evidence (Grant, supra at paragraph 80). Similarly,
the fact that the evidence obtained in an unjustifiable limit
of the Charter may facilitate the discovery of the truth and
the adjudication of a case on its merits must be weighed
against factors pointing to exclusion in order to “balance
the interests of truth with the integrity of the justice sys-
tem” (R. v Mann, [2004] 3 S.C.R. 59 at paragraph 57;
Grant, supra at paragraph 82). A court must ask ““whether
the vindication of the specific Charter violation through the
exclusion of evidence exacts too great a toll on the truth-
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seeking goal of the criminal trial”” (R. v Kitaitchik (2002),
166 C.C.C. (3d) 14 (Ont. C.A.) at paragraph 47).

The importance of evidence to a prosecutor’s case is
another factor to be considered. The admission of evidence
of questionable reliability is more likely to bring the
administration of justice into disrepute where it forms the
entirety of the case against the accused. On the other hand,
the exclusion of highly reliable evidence may impact more
negatively on the repute of the administration of justice
where the remedy would be detrimental to the prosecu-
tion’s case (Grant, supra at paragraph 83).

While the seriousness of the offence at issue may also be
a valid consideration under this line of inquiry, it has the
potential to cut both ways. Failure to effectively prosecute
a serious charge due to excluded evidence may have an
immediate impact on how people view the justice system.
However, it is the “long-term repute” of the justice system
which is the focus of subsection 24(2). Indeed, ““the short-
term public clamour for a conviction in a particular case
must not deafen the subsection 24(2) judge to the longer-
term repute of the administration of justice”” (Grant, supra
at paragraph 84). Further, ““while the public has a height-
ened interest in seeing a determination on the merits where
the offence charged is serious, it also has a vital interest in
having a justice system that is above reproach, particularly
where the penal stakes for the accused are high”” (Grant,
supra at paragraph 84).

Thus, on the one hand, it may be reasonable to suppose
that the more serious the offence in question, the greater the
likelihood that the administration of justice will be brought
into disrepute by the exclusion of the evidence, particularly
where the evidence is crucial to conviction (Plant, supra;
R. v. Borden, [1994] 3 S.C.R. 145; Colarusso, supra); on
the other hand, if the admission of the evidence would
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result in an unfair trial in a given case, then the evidence
should be excluded even if the offence is serious (Collins,
supra; Borden, supra; Burlingham, supra). In other words,
the courts should not allow the seriousness of the offence
and the reliability of the evidence to overwhelm the sub-
section 24(2) analysis as, to do so, ““would deprive those
charged with serious crimes of the protection of the indi-
vidual freedoms afforded to all Canadians under the Char-
ter and, in effect, declare that in the administration of jus-
tice ‘the ends justify the means’ ”” (R. v. Harrison (2008),
89 O.R. (3d) 161 (Ont. C.A.), per Cronk J.A., as adopted
in Harrison (SCC), supra at paragraph 40; Cole, supra at
paragraph 95). Charter protections must be construed so as
to apply to everyone, even those alleged to have committed
the most serious criminal offences (Harrison (SCC), supra,
at paragraph 40).

7. Application to different kinds of evidence

The patterns which have emerged under subsection 24(2)
in respect of particular types of evidence are likely to serve
as guides to judges faced with subsection 24(2) applica-
tions in future cases (Grant, supra at paragraph 86).

(i) Statements by the accused

Quite apart from subsection 24(2), under the common law
confessions rule, where a statement is made to a recognized
person in authority, regardless of whether its maker is
detained at the time, it is inadmissible unless the Crown can
establish beyond a reasonable doubt that it was made vol-
untarily. ““Only if such a statement survives scrutiny under
the confessions rule and is found to be voluntary does
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the subsection 24(2) remedy of exclusion arise”” (Grant,
supra, at paragraph 90).

With this in mind, while there is no absolute rule exclud-
ing Charter-infringing statements under subsection 24(2),
it is clear that statements obtained in breach of the Charter
are generally excluded by the courts on the ground that
admission, on balance, would bring the administration of
justice into disrepute (Grant, supra, at paragraph 91). The
three lines of inquiry under subsection 24(2) (described
above in Part 6) support the general, although not auto-
matic, exclusion of statements obtained in violation of the
Charter (Grant, supra at paragraphs 92-95). In particular, a
court’s finding that a statement was obtained in an unjusti-
fiable limit of the section 7 principle against self-incrimina-
tion will generally include a determination that the reliabil-
ity of the statement was outweighed by abusive or coercive
state conduct, or that it is unreliable. Both of these consid-
erations will call for exclusion (R. v. Hart 2014 CSC 52,
[2014] 2 R.C.S. 544 at paragraph 242 per Karakatsanis J.
(concurring)).

(ii) Bodily evidence

Bodily evidence refers to evidence taken from the body of
the accused, such as DNA evidence and breath samples.
The majority in Stillman, supra, applying a very broad def-
inition of conscription, had held that bodily evidence is
“conscriptive” and that where such evidence is obtained as
a result of an unjustifiable Charter limitation, its admis-
sion would affect trial fairness. In reaching this conclusion,
the majority noted that the security of the body should
be recognized as being just as worthy of protection from
state intrusion aimed at compelled self-incrimination as
are statements. As such, evidence obtained by means of a
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significant compelled bodily intrusion without consent or
statutory authorization was considered, as a general rule, to
adversely affect the fairness of the trial (Stillman, supra at
paragraph 93). This resulted in a near-automatic exclusion-
ary rule for bodily evidence which was obtained in a man-
ner contrary to the Charter (Grant, supra at paragraph 100).

Stillman provided a simple method by which trial judges
could approach the trial fairness factor from Collins, supra.
It was also consistent with a line of cases finding that the
use of any evidence that could not have been obtained “but
for” the participation of the accused in the construction of
the evidence tends to render the trial unfair (R. v. Ross,
[1989] 1 S.C.R. 3:line-up; Therens, supra: breathalyser;
R. v. Brydges, [1990] 1 S.C.R. 190; Black, supra; R. v.
Hebert, [1990] 2 S.C.R. 151; R. v. Broyles, [1991] 3 S.C.R.
595; Evans (1991), supra; R. v. Babinski, [1992] 3 S.C.R.
467: confession).

In Grant, supra, such an approach was specifically
rejected in favour of a more “flexible, multi-factored
approach” which considers “all the circumstances”, as
required by the wording of subsection 24(2): Grant, supra
at paragraphs 103-107; R. v. Richfield (2003), 178 C.C.C.
(3d) 23 (Ont. C.A.); R. v. Dolynchuk, (2004), 184 C.C.C.
(3d) 214 (Man. C.A.); R. v. Banman, (2008), 236 C.C.C.
(3d) 547 (Man. C.A.); R. v. S.A.B., [2003] 2 S.C.R. 678.
Here, just as with respect to other types of evidence, admis-
sibility should be determined by inquiring into the effect
admission may have on the repute of the justice system,
having regard to the seriousness of the police conduct, the
impact of the Charter limitation on the protected interests
of the accused, and the value of a trial on its merits (Grant,
supra at paragraph 107).

While each case must necessarily be considered on its
own facts, it would now seem that generally ““when an
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intrusion on bodily integrity is deliberately inflicted and
the impact on the accused’s privacy, bodily integrity and
dignity is high, bodily evidence will be excluded, notwith-
standing its relevance and reliability. On the other hand,
where the violation is less egregious and the intrusion is
less severe in terms of privacy, bodily integrity and dignity,
reliable evidence obtained from the accused’s body may
be admitted.”” (e.g., a breath sample, where the method of
collection is relatively non-intrusive) (Grant, supra at para-
graph 110; see also generally paragraphs 11, 109-111).

(iii) Non-bodily physical evidence

With respect to non-bodily physical evidence, the degree
to which the first inquiry (seriousness of Charter-infringing
state conduct) militates in favour of exclusion will depend
on the extent to which the conduct is deliberate or egre-
gious. As to the second inquiry (impact of breach on Char-
ter-protected interests of the accused), the question is how
seriously the limitation impacted on the accused’s interests.
The fact that evidence obtained through an invasive search
is not itself a bodily sample cannot be seen to diminish
the seriousness of the intrusion (Grant, supra at paragraph
114; Simmons, supra at paragraphs 516-517; R. v. Golden,
[2001] 3 S.C.R. 679). The third factor (society’s interest
in adjudication on the merits) will generally favour admis-
sion since reliability issues with physical evidence will not
generally be related to the limitation (Grant, supra at para-
graphs 112-115).

(iv) Derivative evidence

Derivative evidence is evidence indirectly obtained as a
result of a Charter limit. It does not include the evidence
directly obtained through an unjustifiable Charter limit, but
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rather that which is obtained “as a consequence” of the
directly tainted evidence (Feeney, supra).

“Derivative evidence” is a subset of conscriptive evi-
dence (Stillman, supra at paragraph 99). More particularly,
it is essentially conscriptive “real” evidence. It involves
an unjustifiable Charter limit whereby the accused is con-
scripted against himself (usually in the form of an incul-
patory statement) which then leads to the discovery of an
item of real evidence. In other words, the unlawfully con-
scripted statement of the accused is the necessary cause of
the discovery of the real evidence (Stillman, supra).

As noted above, prior to Grant, supra, if the evidence
under consideration was classified as conscriptive, that is
to say self-incriminating, it was necessary to proceed to the
second step of the Collins analysis and determine whether
the admission of the evidence would render the trial unfair.
Since derivative evidence is a subset of conscriptive evi-
dence, the same approach was generally taken in this con-
text. Where it could be said that the trial’s fairness would
be affected by admission of such derivative evidence, the
evidence was generally to be excluded, although this was
not to be an automatic exclusion, and the other factors
(seriousness of the violation and the effect of exclusion)
were still to be assessed by a court as part of the analysis
(Stillman, supra; R. v. S.(R.J.), [1995] 1 S.C.R. 451).

Generally, prior to Grant, supra, the admission of such
conscriptive evidence was not seen as rendering the trial
unfair where the impugned evidence would have been dis-
covered in the absence of the unlawful conscription of
the accused. There were two principal bases upon which
the Crown could establish “discoverability”: (1) where an
independent source of the evidence existed; (2) where the
discovery of the evidence was inevitable This was subject
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to considerations around the seriousness of the Charter lim-
itation (Stillman, supra).

As discussed above, this approach to the exclusion of
evidence under subsection 24(2) has now been rejected by
the Supreme Court. According to the majority in Grant,
the rules on derivative evidence and discoverability were
developed under the Collins “trial fairness” rationale, and
gave effect to the insight that if evidence would have been
discovered in any event, the accused’s conscription did not
truly cause the evidence to become available. The majority
in Grant, supra also noted, with concern, that this “discov-
erability doctrine” had acquired even greater importance
under Stillman, where the category of conscriptive evi-
dence was considerably enlarged. The majority went on to
note that since this underlying rationale of “trial fairness”
should no longer hold, and since “trial fairness” in the
Collins/Stillman sense is no longer a determinative crite-
rion for the subsection 24(2) inquiry, discoverability should
likewise not be determinative of admissibility (Grant,
supra at paragraph 121).

However, it must be noted that discoverability still
retains a useful role in assessing the actual impact of the
breach on the protected interests of the accused since it
allows the court to assess the strength of the causal connec-
tion between the Charter-infringing self-incrimination and
the resultant evidence. The more likely it is that the evi-
dence would have been obtained even without the state-
ment, the lesser the impact of the breach on the accused’s
underlying interest against self-incrimination. Conversely,
in cases where it cannot be determined with any confidence
whether evidence would have been discovered in the
absence of the statement, discoverability will have no
impact on the subsection 24(2) inquiry (Grant, supra, at
paragraph 122).

Unofficial Charterpedia 591



According to the Supreme Court, under the new formu-
lation of the subsection 24(2) test, where reliable evidence
is discovered as a result of a good faith limitation that
did not greatly undermine the accused’s protected interests,
a trial judge may conclude it should be admitted. How-
ever, deliberate and egregious police conduct that severely
impacts an accused’s protected interests may result in
exclusion, notwithstanding that the evidence may be reli-
able (Grant, supra, at paragraphs 116-127).

8. Review

Provincial appellate courts should not readily interfere with
the decisions of trial judges with respect to the application
of subsection 24(2). The test under 24(2) is a “flexible and
imprecise balancing exercise” and the question is therefore
whether the trial judge considered the right factors (Mian,
supra at paragraph 88). Indeed, in Grant, supra the major-
ity of the Supreme Court noted that where the trial judge
has considered the proper factors under subsection 24(2),
appellate courts should accord “considerable deference” to
his or her ultimate determination (Grant, supra at para-
graph 86; R. v. Loewen, 2011 SCC 21, at paragraph 13;
Côté, supra at paragraph 44). In particular, the determina-
tion of whether extenuating circumstances justified police
conduct (Mian, supra) and whether evidence was “obtained
in a manner” that unjustifiably limited Charter rights (R.
v. Mack 2014 CSC 58, [2014] 3 R.C.S. 3) are fact-driven
determinations that are entitled to deference. Thus, it would
still seem to be the case that unless the trial judge makes
an unreasonable finding of fact or legal error in applying
subsection 24(2), the issue should not be reopened (Mellen-
thin, supra; Grant, supra; R. v. Goncalves, [1993] 2 S.C.R.
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3). It follows, of course, that an appellate court may reverse
a trial judge who has erred as to the applicable legal prin-
ciples, (R. v. Duguay, [1989] 1 S.C.R. 93; Silveira, supra;
Stillman, supra) or where the findings of fact of the trial
judge are unreasonable (Belnavis, supra).
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X
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39.

Section 25: Aboriginal and Treaty

Rights

Provision

25. The guarantee in this Charter of certain rights and free-
doms shall not be construed so as to abrogate or derogate
from any aboriginal, treaty or other rights or freedoms that
pertain to the aboriginal peoples of Canada including:

1. any rights or freedoms that have been recognized
by the Royal Proclamation of October 7, 1763; and

2. any rights or freedoms that now exist by way of
land claim agreements or may be so acquired.

Similar provisions

Section 35 of the Constitution Act, 1982 recognizes and
affirms the existing aboriginal and treaty rights of the abo-
riginal peoples of Canada.

See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada but include Similar provisions: International
Labour Organization Convention 107 and Convention 169
addressing indigenous rights; The United Nations Declara-
tion on the Rights of Indigenous Peoples; The Organization



of American States American Declaration on the Rights of
Indigenous Peoples. None of these instruments, however,
purport to reconcile potential conflicts between individual
rights and collective aboriginal rights in the manner con-
templated by section 25.

Purpose

There is insufficient judicial consideration of this provision
to state the purpose with any certainty. In R. v. Kapp,
[2008] 2 SCR 483) the federal government proposed that
section 25 is a mechanism for the reconciliation of conflicts
between the rights and freedoms guaranteed by the Charter
and aboriginal, treaty, or other rights and freedoms of the
aboriginal peoples of Canada.

Analysis

There is little clear judicial direction on section 25. The
section has been discussed briefly by the Supreme Court of
Canada in five cases, but it has yet to have had occasion to
apply it in a majority decision (Reference re Secession of
Quebec, [1998] 2 S.C.R. 217; Corbiere v. Canada (Minis-
ter of Indian and Northern Affairs), [1999] 2 S.C.R. 203;
Gosselin (Tutor of) v. Quebec (Attorney General), [2005]
1 S.C.R. 238; Kapp, supra; Beckman v. Little Salmon/Car-
macks First Nation, [2010] 3 SCR 103). What little judi-
cial treatment there has been, as well as the plain wording
of the provision, make it clear that section 25 does not cre-
ate any new rights but rather protects against the abrogation
or derogation of existing aboriginal, treaty or other rights
or freedoms by the protections in the Charter (Corbiere,
per L’Heureux-Dubé J., concurring in the result; Quebec
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Secession Reference; Kapp, per Bastarache J., concurring
in the result but writing for himself on section 25; R. v.
Agawa, [1988] O.J. No. 1248 (ONCA), leave to appeal
denied [1988] S.C.C.A. No. 501 (S.C.C.); Campbell v. B.C.
(Attorney General), [2000] B.C.J. No. 1524; Rice v. Agence
du revenu du Québec, 2016 QCCA 666). It is ““…triggered
when section 35 aboriginal or treaty rights are in ques-
tion, or when the relief requested under a Charter challenge
could abrogate or derogate from ‘other rights or freedoms
that pertain to the aboriginal peoples of Canada’”” (Cor-
biere, per L’Heureux-Dubé J., concurring in the result, at
paragraph 52).

Courts have discussed two main alternative approaches
to the application of section 25: (1) it is a “shield” which
renders section 25 protected rights immune from Charter
review: Kapp, per Bastarache J. (concurring in the result
but writing for himself on section 25, with the majority
expressing reservations about his approach in obiter);
Campbell; R. v. Steinhauer (1985), 63 A.R. 381
(Alta.Q.B.); R. v. Nicholas and Bear et al. (1988), 91
N.B.R. (2d) 248 (Q.B.); Schubenacadie Indian Band v.
Canada (Canadian Human Rights Commission) (re Mac-
nutt), [1998] 2 F.C. 198 (T.D.); affirmed, [2000] 4 C.N.L.R
275 (F.C.A.); leave to appeal denied, [2000] S.C.C.A. No.
398 (S.C.C.); or (2) it is an “interpretive provision inform-
ing the construction of potentially conflicting Charter
rights”: Kapp, majority reasons in obiter at paragraph 64;
Ontario (A.G.) v. Bear Island Foundation, 49 OR (2d) 353
(Ont. High Court), affirmed without addressing section 25
in (1989), 68 O.R. (2d) 394 (C.A.) and [1991] 2 S.C.R.
570.

In Kapp, Bastarache J. (concurring in the result but writ-
ing for himself on section 25) found that section 25 is a
threshold consideration that does not require full analysis
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of the substantive Charter claim (only whether there is a
prima facie Charter violation), and which operates to shield
aboriginal rights and freedoms from erosion by the protec-
tion of Charter rights and freedoms. However, McLachlin
and Abella JJ. for the majority decided the case without
reliance on section 25, and, in obiter, signaled concerns
with aspects of Bastarache J.’s analysis. They queried
whether section 25 would constitute an “absolute bar” to
the appellants’ section 15 claim rather than an “interpretive
provision informing the construction of potentially con-
flicting Charter rights” (paragraph 64). While their full sec-
tion 15 analysis, notwithstanding a party’s invocation of
section 25, might be taken as an implicit rejection of the
view that section 25 obviates full analysis of the Charter
right asserted, it may also simply have been a function of
the majority’s “prudence” in declining to address section
25 where not strictly necessary (paragraph 65).

The one case in which section 25 has been interpreted
and applied is Campbell, supra, in which the British
Columbia Supreme Court found that section 25 serves to
shield the treaty rights of aboriginal people (Nisga’a Final
Agreement) from the provisions of the Charter, obviating
the Charter analysis.

1. Scope

Section 25 protects three categories of rights and freedoms
against Charter claims: (1) aboriginal rights, (2) treaty
rights, and (3) other rights or freedoms that pertain to the
aboriginal peoples of Canada. The nature and scope of
the claimed section 25 protected right must be assessed in
order to determine if section 25 is triggered in any given
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situation. Much of the jurisprudence in the lower courts is
focused on whether section 25 is triggered.

The phrase “other rights or freedoms that pertain to the
aboriginal peoples of Canada” indicates that the rights
included in section 25 are broader than the “aboriginal
rights” and “treaty rights” recognized and affirmed by sec-
tion 35 of the Constitution Act, 1982: ““This latter phrase
indicates that the rights included in section 25 are broader
than those in section 35, and may include statutory rights.
However, the fact that legislation relates to Aboriginal peo-
ple cannot alone bring it within the scope of the “other
rights or freedoms” included in section 25”” (Corbiere, per
L’Heureux-Dubé J., concurring in the result, at paragraph
52).

In Kapp, Bastarache J. (concurring in the result but writ-
ing for himself on section 25) found that a fishing license
granting three First Nations exclusive access to the Fraser
River commercial salmon fishery for a 24-hour period con-
stituted an “other right” within the meaning of section
25. However, McLachlin and Abella JJ. (for the majority)
queried in obiter whether such an interest falls within sec-
tion 25. In their view, ““…the wording of section 25 and
the examples given therein…suggest that not every aborig-
inal interest or program falls within the provision’s scope.
Rather, only rights of a constitutional character are likely
to benefit from section 25”” (paragraph 63).

Interim agreements in the context of treaty negotiations
do not automatically generate “other rights” within the
meaning of section 25. Specifically, a Parks Canada policy
allocating one-third of all tourism licenses in Gwaii Haanas
National Park Reserve to Haida-owned businesses does
not come within the meaning of “other rights” in section
25 (Moresby Explorers Ltd. v. Canada (Attorney General),
[2005] F.C.J. No. 723, 2005 FC 592 (F.C.T.D.)).
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Bearing in mind that section 25 does not create new
rights, and also that the Royal Proclamation of 1763 is not
a source of rights but rather a recognition of rights that
existed at the time, the reference to the Royal Proclamation
in subsection 25(a) of the Charter does not support a right
of Mohawk gasoline retailers to be exempt from the collec-
tion and remittance of taxes from fuel sales (Rice, supra).

Where a First Nation failed to establish an aboriginal
right under section 35 to block the adoption of a First
Nations child by a non-First Nations family, section 25 was
not engaged (R.T. (Re), [2004] S.J. No. 771, 2004 SKQB
503, [2005] 1 C.N.L.R. 289).
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40.

Section 26: Existing Rights and

Freedoms in Canada Continue

Provision

26. The guarantee in this Charter of certain rights and free-
doms shall not be construed as denying the existence of any
other rights or freedoms that exist in Canada.

Similar provisions

There are similar or related rights in the following interna-
tional instruments binding on Canada: articles 2, 5(2) of the
International Covenant on Civil and Political Rights.

See also the following international, regional and com-
parative law instruments that are not legally binding upon
Canada but include Similar provisions: Ninth Amendment
to the Constitution of the United States of America; article
29 of the American Convention on Human Rights; article
60 of the European Convention for the Protection Human
Rights and Fundamental Freedoms.

Purpose

The purpose of this section is to ensure that any rights
or freedoms not expressly spelled out in the Charter but



which exist otherwise, are not extinguished because of
that omission. It furthermore underscores the point that the
Charter was intended to enlarge rights and freedoms and
not to extinguish or restrict them, except as set out therein
(R. v.Feist (1997) 203 A.R. 143 (AB P.C.)). Section 26
is to serve as a guide in interpreting other sections of the
Charter and therefore, in and of itself, it cannot support a
constitutional challenge (Canfield v. Prince Edward Island
[1996] 2 P.E.I.R. 137 (PEI SC (TD))).

Analysis

1. Access to courts

The right of access to the courts is one of the existing
rights to which this section refers. That right justifies any
infringement on freedom of expression or peaceful assem-
bly that might result from an order enjoining picketing
at court houses (B.C.G.E.U. v. British Columbia (Attorney
General), [1988] 2 SCR 214)

2. Freedom to contract

The right to enter into private contracts is among the rights
to which this section refers. It was never intended that the
entering into of such contracts would be subject to the
Charter (Bhindi v. British Columbia Projectionists, Local
348 (1986), 29 D.L.R. (4th) 47 (BCCA)).

Among the freedoms to which this section refers is the
freedom to determine, within the limits prescribed by law,
the terms and provisions of contracts (Hsuen v. Mah
(1986), 31 D.L.R. (4th) 199 (BCSC)).
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3. Enjoyment of property

Common law protections of property rights are among the
freedoms referred to by section 26. (Alberta (Justice and
Attorney General) v. Echert, 2013 ABQB 314).

4. Canadian Bill of Rights

The rights set out in the Canadian Bill of Rights continue
to exist. The Bill is a guide to the court in construing fed-
eral statutes (Hall v. Canada (Minister of Employment and
Immigration [1983] O.J. No. 376 (ON H Ct J).

The Canadian Bill of Rights retains all force and effect,
together with provincial human rights legislation. Because
these quasi-constitutional instruments are drafted differ-
ently, they are susceptible of producing cumulative effects
for the better protection of rights and freedoms. It is par-
ticularly so where they contain provisions not to be found
in the Canadian Charter of Rights and Freedoms (Singh
v. Minister of Employment and Immigration [1985] 1 SCR
177) (e.g., paragraph 1(a) – right to enjoyment of property;
paragraph 2(a) – right to a fair hearing).

5. Law society rules

The powers of the law societies conferred by statute are not
rights within the meaning of section 26. An example of the
application of section. 26 is, in the context the right of a
person not to be libeled by another by advertising or other-
wise (Re Klein and Law Society of Upper Canada (1985)
50 OR (2d) 118 (ON Div Ct)).
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41.

Section 27: Multicultural Heritage

Provision

27. This Charter shall be interpreted in a manner consistent
with the preservation and enhancement of the multicultural
heritage of Canadians.

Similar provisions

Provisions similar to some degree are found in the fol-
lowing international instruments binding on Canada: arti-
cle 27 of the International Covenant on Civil and Political
Rights; article 20(3) of the Convention on the Rights of the
Child; article 13 of the American Declaration on the Rights
and Duties of Man; the Convention on the Elimination of
all Forms of Racial Discrimination.

Purpose

Case law has not provided detailed commentary on the
purpose of section 27 beyond that which can be gathered
from a reading of its text: i.e., to provide that Charter
rights and freedoms are to be interpreted in a manner that
preserves and enhances Canada’s multicultural heritage.
Jurisprudence indicates that section 27 does not confer sub-



stantive rights that can be limited, but rather serves to inter-
pret other Charter rights and freedoms (Roach v. Canada
(Minister of State for Multiculturalism and Culture, [1994]
2 F.C. 406 (F.C.A.).

Analysis

Section 27 has been a factor in the courts’ interpretation of
Charter rights and freedoms, in a variety of cases. It has
been used in defining the content of freedom of conscience
and religion under paragraph 2(a) in a broad fashion to
include indirect coercion (R. v. Edwards Books and Art Ltd.
et al, [1986] 2 S.C.R. 713) and to support a non-denomina-
tional approach to governing (R. v. Big M Drug Mart Ltd.
[1985] 1 S.C.R 295; R. v. Gruenke, [1991] 3 S.C.R. 263).
The Supreme Court has referred to the values of multicul-
turalism enshrined by section 27 as being related to a state
duty of religious neutrality (Mouvement laïque québécois
v. Saguenay (City), [2015] 2 S.C.R. 3). Section 27 also has
been cited as a consideration in determining the circum-
stances under which a woman may be permitted to wear a
niqab while testifying at a criminal trial (R. v. N.S., 2010
ONCA 670, aff’d, [2012] 3 S.C.R. 726, albeit without ref-
erence on this point by the majority of the Supreme Court,
but with mention by LeBel J. concurring in the result). The
section also has been used to help define the section 14
right to an interpreter to include more than just services in
English and French (R. v. Tran, [1994] 2 S.C.R. 951).

The use of section 27 was, however, rejected respecting
the interpretation of the content of minority language edu-
cational rights under section 23 (Mahe v. Alberta, [1990]
1 S.C.R. 342; Reference re Public Schools Act (Manitoba),
[1993] 1 S.C.R. 839). Also, section 27 has been considered
as not derogating from the special status conferred on Eng-
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lish and French under section 16 of the Charter (Société des
Acadiens v. Association of Parents, [1986] 1 S.C.R. 549
(minority reasons of Wilson J, concurring in the result); R.
c. Entreprises W.F.H. ltée, [2001] R.J.Q. 2557 (C.A.), leave
to appeal to SCC refused [2001] S.C.C.A. No. 625).

Section 27 was rejected in interpreting the scope of free-
dom of expression under paragraph 2(b) of the Charter,
but was employed in considering a limitation of the para-
graph 2(b) freedom under section 1 of the Charter. (R. v.
Keegstra, [1990] 3 S.C.R. 697; see also Canadian Human
Rights Commission v. Taylor, [1990] 3 S.C.R. 892; Amer-
ican Freedom Defence Initiative v Edmonton (City), 2016
ABQB 555; compare, however, R. v. Zundel, [1992] 2
S.C.R. 731 where, in finding paragraph 2(b) Charter
infringement not to be justified under section 1, the major-
ity did not agree with the particular nature of reliance
placed on section 27 by the dissenting justices).

Case law has found section 27 not to be of assistance to
accused seeking an independent right to a jury composed
of jurors of their own race (R. v. Fiddler (1994), 22 C.R.R.
(2d) 82 (Ont. Ct. (Gen. Div.)); R. v. Kent (1986), 27 C.C.C.
(3d) 405 (Man. C.A.); R. v. Laws (1988), 41 O.R. (3d) 499
(Ont. C.A.). However, section 27 has been referred to as
being of relevance to ensuring that a jury is representative
of the diversity in Canadian society (R. v. Brown (Applica-
tion to prohibit Crown discrimination in peremptory chal-
lenges) [1999] O.J. No. 4867 (Ont. Ct. (Gen. Div.)).

While not directly applicable, section 27 has been
referred to in support of the consideration of multicultural
values in the interpretation of division of powers under
the Constitution Act (NIL/TU,O Child and Family Services
Society v. British Columbia Government and Service
Employees’ Union, 2008 BCCA 333, aff’d without refer-
ence to this point, [2010] 2 S.C.R. 696). There is case law

Unofficial Charterpedia 609

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/138/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/695/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/697/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/904/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/904/index.do
http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7888/index.do


similarly employing section 27 to help interpret ordinary
legislation (Prus-Czarnecka (Next friend of) v. Alberta,
[2003] A.J. No. 1026 (Q.B.)).
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42.

Section 28: Gender Equality Rights

Provision

28. Notwithstanding anything else in this Charter, the
rights and freedoms in it are guaranteed equally to male
and female persons.

Similar provisions

Article 3 of the International Covenant on Civil and Polit-
ical Rights and article 1 of the Convention on the Elimi-
nation of All Forms of Discrimination against Women are
Similar provisions.

Purpose

Section 28 requires that the rights and freedoms guaranteed
in the Charter be implemented without discrimination
between the sexes. Section 28 is often cited as a companion
section with section 15 in cases alleged to raise gender dis-
crimination issues (Sawridge Band v. Canada, 2000 Can-
LII 15449; R. v. Park, [1995] 2 SCR 836, Symes v. Canada,
[1993] 4 SCR 695). It does not, however, create an equality
rights regime separate and apart from that contained in sec-
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tion 15 of the Charter. Instead, it serves an interpretive,
confirmatory, and adjunctive function.

Analysis

During the period from 1982 until April 1985, section 28
was the only Charter guarantee of sexual equality. It has
been said that this may be the main effect of that section.
There is to date limited jurisprudence on section 28.

Section 28 guarantees that the rights and freedoms rec-
ognized in the Charter apply to men and women. It does
not guarantee equality with respect to other rights not men-
tioned in the Charter (R. v. Morgentaler et al., (1984), 1984
CanLII 2051 (ON SC), 12 D.L.R. (4th) 502 (Ont. S.C.);
appeal quashed, (1984), 1984 CanLII 55 (ON CA), 16
C.C.C. (3d) 1 (Ont. C.A.).

This section does not take precedence over other provi-
sions of the Charter, notably section 1(Blainey v. Ontario
Hockey Association et al., (1986), 1985 CanLII 2158 (ON
SC), 21 D.L.R. (4th) 599 (Ont. S.C.); appeal allowed on
other grounds, (1986), 1986 CanLII 145 (ON CA), 26
D.L.R. (4th) 728 (Ont. C.A.); leave to appeal refused
(S.C.C., June 26, 1986). Thus, courts have engaged in sec-
tion 1 analysis of laws that arguably discriminated on the
basis of sex (R. v. Nguyen, [1990] 2 SCR 906; Reference Re
Family Benefits Act (N.S.), 75 N.S.R. (2d) 338; Re Shew-
chuk and Ricard (1986), 1986 CanLII 174 (BC CA), 28
D.L.R. (4th) 429 (B.C.C.A.)).

1. Section 28 and other sections

Section 28 has also been argued along with other sections
as a way of amplifying the context of a particular Charter
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right or freedom. For example, it was argued, in com-
bination with section 15, in cases involving freedom of
expression under paragraph 2(b) (Native Women’s Associa-
tion of Canada v. Canada), (1994), 119 D.L.R. (4th) 224,
1994 3 S.C.R. 627) and in cases involving section 7 (New
Brunswick (Minister of Health and Community Services) v.
G. (J.), (1999), 177 D.L.R. (4th) 124, [1999] 3 S.C.R. 46).

2. Section 28 and section 33

With respect to section 33, section 28 may mean that, even
where a legislature or Parliament passes legislation allow-
ing abrogation or infringement of section 2 or sec-
tions 7-15 of the Charter, it will not be able to do so in a
way which disproportionately affects people on the basis of
gender.

Section 1 considerations particular to this section

Section 1 must not be analysed in a vacuum and must in
particular take into account section 28. Section 28 does not
prevent the legislature from creating an offence that as a
matter of biological fact can only be committed by one sex.
But it does mean that it is not open to the legislature to
deny an accused who is charged with such an offence rights
and freedoms guaranteed to all persons under the Char-
ter. There will, of course, be sex-related factors that may
legitimately enter into a proportionality analysis conducted
under section 1 of the Charter. But such factors will have
to be linked to the sex of persons other than the accused,
e.g., the fact that the victim can become pregnant. Such
an analysis would not seek to justify the infringement of a
Charter right on the simple basis that the accused was of
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a given sex. Rather, it would point to considerations inde-
pendent of the accused’s sex that might be relevant to an
assessment of the justification for restricting the accused’s
rights: R. v. Hess ; R. v. Nguyen, [1990] 2 S.C.R. 906.

In Osolin, the Supreme Court of Canada recognized that
sexual assault is different from all other forms of assault, in
that it is in the vast majority of cases gender-based, and it
constitutes a denial of any concept of equality for women.
Cory J. held: “The provisions of section 15 and section 28
of the Charter guaranteeing equality to men and women,
although not determinative, should be taken into account
in determining the reasonable limitations that should be
placed on the cross-examination of a complainant” in a
sexual assault trial (R. v. Osolin, [1993] 4 SCR 595, 1993
CanLII 54 (SCC); also cited in R. v. Mills, [1999] 3 SCR
668, 1999 CanLII 637 (SCC).

In the analysis of the justification under section 1 of the
prohibition of pornography and obscenity in the Criminal
Code, consideration must be given to the threat to equal-
ity resulting from the exposure of male audiences to mate-
rial that is violent and that degrades women (R. v. Red Hot
Video Ltd., (1985), 18 C.C.C. (3d) 1).
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43.

Section 29: Denominational Schools

Provision

29. Nothing in this Charter abrogates or derogates from any
rights or privileges guaranteed by or under the Constitu-
tion in respect of denominational, separate or dissentient
schools.

Similar provisions

Other interpretive provisions of the Charter are found at
sections 25-28 and 30-31. See also section 93 of the Con-
stitution Act, 1867 regarding denominational, separate and
dissentient schools.

Purpose

Section 29 is merely an interpretive provision for greater
certainty to ensure that section 93 of the Constitution Act,
1867 (denominational school rights and privileges) are
fully guaranteed.

Analysis

The denominational, dissentient and separate school rights



or privileges protected under section 93 of the Constitution
Act, 1867 are the product of an historical compromise cru-
cial to Confederation and form a comprehensive code
immune from Charter review. It was never intended that
the Charter could be used to invalidate other provisions of
the Constitution, and section 29 of the Charter is present
only for greater certainty (Adler v. Ontario [1996] 3 S.C.R.
609; Ontario Home Builders’ Association v. York Regional
Board of Education, [1996] 2 SCR 929; Reference re Bill
30, An Act to Amend the Education Act (Ont.) [1987]1 SCR
1148). Section 29 has no application if, further to the terms
of section 93 of the Constitution Act, 1867, a province had
no publicly-funded denominational schools at the time of
its entry into Canada (Trinity Western University v. Law
Society of British Columbia, 2016 BCCA 423).

See also the discussion under paragraph 2(a).
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44.

Section 30: Application to the

Territories and Territorial Authorities

Provision

30. A reference in this Charter to a Province or to the
legislative assembly or legislature of a province shall be
deemed to include a reference to the Yukon Territory and
the Northwest Territories, or to the appropriate legislative
authority thereof, as the case may be.

Similar provisions

Other interpretive provisions of the Charter are found at
sections 25-29 and 31. See also section 32 of the Charter
defining its scope of application to include matters relating
to the territories. See section 35 of the Interpretation Act
defining a reference to a province to include a territory.

Purpose

Section 30 of the Charter, together with section 32, makes
it plain that Charter rights apply in respect of matters
within the authority of the legislative assembly of a ter-
ritory (Friends of Democracy v. Northwest Territories
(Attorney General), [1999] N.W.T.J. No. 28).



Section 30 does not specifically mention Nunavut. How-
ever, an interpretation implicitly extending the effect of
section 30 to Nunavut presumably must apply, whether
by virtue of section 32 or other means. Jurisprudence has
applied the Charter to matters within the competence of the
Nunavut legislative assembly (see, e.g., E. (P.) v. Nunavut
(Director of Child & Family Services) 2010 NUCJ 24; S.
(J.) v. Nunavut (Minister of Health & Social Services) 2006
NUCJ 20).

Analysis

Analogous what is provided by section 35 of the Inter-
pretation Act in respect of federal statute, section 30 of
the Charter defines references to a province in the Charter
to include a territory. Section 30 must be read, however,
together with section 31 of the Charter, which provides that
the Charter does not extend legislative powers; as such,
section 30 of the Charter does not extend the legislative
powers of territories. Nevertheless, the effect of section 30
of the Charter is not diluted by section 32 which defines
the scope of application of the Charter: the Charter applies
to all areas of government jurisdiction including those del-
egated to the territories by Parliament (Fédération Franco-
Ténoise v. Canada, 2001 FCA 220).
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XI

Application of Charter





45.

Section 33: Notwithstanding Clause

Provision

33. (1) Parliament or the legislature of a province may
expressly declare in an Act of Parliament or of the legisla-
ture, as the case may be, that the Act or a provision thereof
shall operate notwithstanding a provision included in sec-
tion 2 or sections 7 to 15 of this Charter.

(2) An Act or a provision of an Act in respect of which
a declaration made under this section is in effect shall have
such operation as it would have but for the provision of this
Charter referred to in the declaration.

(3) A declaration made under subsection (1) shall cease
to have effect five years after it comes into force or on such
earlier date as may be specified in the declaration.

(4) Parliament or the legislature of a province may re-
enact a declaration made under subsection (1).

(5) Subsection (3) applies in respect of a re-enactment
made under subsection (4).

Similar provisions

Section 33 is unique among the constitutions of countries
with constitutional democracies. However, certain inter-
national human rights conventions contain more limited
derogation clauses. Article 4 of the International Covenant



and Civil and Political Rights, which is legally binding on
Canada, contains a derogation provision.

See also the following regional instruments that are not
legally binding on Canada but include derogation provi-
sions: article 27 of the American Convention on Human
Rights; article 15 of the European Convention on Human
Rights.

Analysis

Section 33 allows Parliament or the legislature of a
province to derogate from certain sections of the Charter,
namely section 2 (fundamental freedoms), sections 7 to 14
(legal rights) and section 15 (equality rights). It does not
apply to democratic rights (section 3 — the right to vote or
sections 4 and 5 — the sitting of the House of Commons or
other Canadian legislatures), mobility rights (section 6) or
language rights (sections 16 to 23). Once invoked, this sec-
tion effectively precludes judicial review of the legislation
under the listed sections. The declaration is only valid for
5 years. After this time period, it ceases to have any effect
unless it is re-enacted.

Section 33 lays down a requirement of form only. In
invoking section 33, the legislature does not need to iden-
tify the provisions of the Act in question which might
otherwise infringe specified guaranteed rights and/or free-
doms, nor does the legislature need to provide a substantive
justification for using the override (Ford v. Quebec (Attor-
ney General), [1988] 2 S.C.R. 712, paragraph 33).

A declaration under section 33 is valid if it generally
names all of sections 2 and 7 to 15, without specifying
the possible provisions to which the override may apply.
Omnibus legislation will not affect the validity of the dec-
laration (Ford, supra).
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Where the legislative intent is to override only part of the
provisions or provisions contained in a section, subsection
or paragraph of the Charter, there must be a sufficient ref-
erence in words to the selected part of the legislation to be
overridden (Ford, supra).

The general rule of interpretation against retroactive and
retrospective operation applies to section 33 of the Charter:
section 33 has been interpreted by the Supreme Court as
permitting prospective derogation only. If enacting legis-
lation purports to give retrospective effect to an override
of the Charter, the legislation is, to that extent, of no force
or effect. (Ford, supra; Irwin Toy Ltd. v. Quebec (Attorney
General), [1989] 1 S.C.R. 927).

Use of section 33 by the government

To date, the federal government has not invoked the
notwithstanding clause.

Section 33 has been invoked on occasion by provincial
governments. For example, in 1982, Quebec passed an
omnibus enactment that repealed all pre-Charter legislation
and re-enacted it with the addition of a standard clause
that declared the legislation to operate notwithstanding sec-
tion 2 and sections 7 to 15 of the Charter. The legislation
also inserted the standard clause into all post-Charter enact-
ments. The declaration in the omnibus legislation pur-
ported to have retroactive effect to April 17, 1982. This
omnibus legislation was the subject of the decision in Ford,
supra. It was not re-enacted when it expired. Saskatchewan
and Alberta have also made section 33 declarations.

Unofficial Charterpedia 623

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/443/index.do




46.

Section 32(1): Application of the

Charter

Provision

32.(1) This Charter applies:

1. to the Parliament and the government of Canada in
respect of all matters within the authority of Parlia-
ment including all matters relating to the Yukon Ter-
ritory and the Northwest Territories; and

2. to the legislature and government of each province
in respect of all matters within the authority of the
legislature of each province.

Similar provisions

Provisions on the scope of application of an instrument can
be found in the following Canadian laws and international
instruments binding on Canada: sections 2, 5(2), 5(3) of
the Canadian Bill of Rights; article 2.1 of the International
Covenant on Civil and Political Rights; article 6 of the
International Convention on the Elimination of Racial Dis-
crimination; article 2.1 of the Convention on the Rights of
the Child; article 2.1 of the Convention Against Torture and



Other Cruel, Inhuman or Degrading Treatment or Punish-
ment.

See also the following international and comparative law
instruments not binding on Canada: article 1 of the Amer-
ican Convention on Human Rights; article 1 of the Euro-
pean Convention for the Protection of Human Rights and
Fundamental Freedoms; the American Bill of Rights —
American courts have held that most of the guarantees
apply to both federal and state governments.

Purpose

Subsection 32(1) defines the scope of the Charter’s appli-
cation. The text of subsection 32(1) provides ““a strong
message that the Charter … is essentially an instrument for
checking the powers of government over the individual””:
McKinney v. University of Guelph, [1990] 3 S.C.R. 229 at
261.

The Charter is not intended to govern relations between
private actors. ““The exclusion of private activity from the
Charter was not a result of happenstance. It was a deliber-
ate choice that must be respected. We do not really know
why this approach was taken, but several reasons suggest
themselves. Historically, bills of rights, of which that of
the United States is the great constitutional exemplar, have
been directed at government. Government is the body that
can enact and enforce rules and authoritatively impinge on
individual freedom””: McKinney at 262.
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Analysis

1. Introduction

The Charter binds the actions of governments and not pri-
vate actors: R.W.D.S.U. v. Dolphin Delivery Ltd., [1986]
2 S.C.R. 573; Vriend v. Alberta, [1998] 1 S.C.R. 493 at
paragraphs 65-66; R. v. Buhay, [2003] 1 S.C.R. 631, at
paragraph 31. Perhaps the fullest discussion of the issue of
Charter application is found in McKinney and in its com-
panion cases, Harrison v. University of British Columbia,
[1990] 3 S.C.R. 451, Stoffman v. Vancouver General Hos-
pital, [1990] 3 S.C.R. 483 and Douglas/Kwantlen Faculty
Assn. v. Douglas College, [1990] 3 S.C.R. 570.

In Eldridge v. British Columbia (Attorney General),
[1997] 3 S.C.R. 624, the Supreme Court set out the basic
approach to questions of the application of the Charter. The
Charter can apply in two ways. The first depends on the
nature of the actor. If an entity is a part of “government”,
either by its very nature or due to extensive government
control, then the Charter applies to all of its actions. The
second way the Charter applies depends on the nature of
the action. Even if an entity is not part of “government”,
the Charter nonetheless might apply to certain actions of
that entity. Persons or entities that are not “government”
but that implement a specific government policy or pro-
gram, must comply with the Charter in performing the
relevant governmental activity but not in respect of their
non-governmental or private activities. See also Greater
Vancouver Transportation Authority v. Canadian Federa-
tion of Students — British Columbia Component, [2009] 2
S.C.R. 295 (“GVTA”) at paragraphs 15-16.
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2. Government – The “nature of the actor”

If an entity is a part of “government” then the Charter
applies to all its activities, including those that might in
other circumstances be thought of as private, commercial,
contractual or non-public in nature (Eldridge, supra, at
paragraph 40. See also Douglas College; Lavigne v.
Ontario Public Service Employees Union, [1991] 2 S.C.R.
211 and Health Services and Support — Facilities Subsec-
tor Bargaining Assn. v. British Columbia, [2007] 2 S.C.R.
391 — on the application of the Charter to “government”
as employer).

(i) The federal and provincial governments

The Charter applies to the executive and legislative
branches of the federal and provincial governments (Dol-
phin Delivery, supra, at paragraph 33). See also Operation
Dismantle v. The Queen, [1985] 1 S.C.R. 441, which dis-
cusses the application of the Charter to decisions of the fed-
eral Cabinet.

“Parliament” and the “provincial legislatures” are
expressly named in subsection 32(1) and therefore the
Charter applies to the legislation they enact (Dolphin
Delivery, supra, at paragraph 34). Note however, that the
privileges of Parliament and the legislatures that are neces-
sary for their proper functioning as legislative assemblies
are immune from Charter scrutiny since they themselves
are constitutionally entrenched (New Brunswick Broad-
casting Co. v. Nova Scotia (Speaker of the House of Assem-
bly), [1993] 1 S.C.R. 319; Canada (House of Commons) v.
Vaid, [2005] S.C.R. 667 at paragraph 30).

The Charter also applies to regulations, by-laws, orders,
directives, rules, etc. that are adopted pursuant to legisla-
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tion (Dolphin Delivery, supra, at paragraph 39: Eldridge,
supra, at paragraph 21).

(ii) Municipalities

Municipalities are governmental entities whose actions are
reviewable under the Charter (Godbout v. Longueuil (City),
[1997] 3 S.C.R. 844).

““The possibility that the Canadian Charter might apply
to entities other than Parliament, the provincial legislatures
and the federal or provincial governments is, of course,
explicitly contemplated by the language of subsection
32(1) inasmuch as entities that are controlled by govern-
ment or that perform truly governmental functions are
themselves “matters within the authority” of the particular
legislative body that created them”” (Godbout, supra, at
paragraph 48).

Municipal councils are institutionally distinct from the
provincial governments but exercise delegated law-making
authority. They exhibit many of the indicia of a govern-
ment actor: they are democratically elected by members
of the public and are accountable to their electorate; they
possess a general taxing authority; they are empowered to
make, administer and enforce laws within a defined terri-
torial jurisdiction; and they derive their existence and law-
making powers from the provincial legislature (Godbout,
supra, at paragraph 51).

(iii) Aboriginal governments

There is no Supreme Court decision that discusses sub-
section 32(1) in relation to Aboriginal governments. How-
ever, the Federal Court of Appeal has held that a com-
munity election code adopted by a First Nation is review-
able under the Charter pursuant to subsection 32(1). The
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First Nation’s Band Council was found to be a government
entity exercising government authority under the Indian
Act and other federal legislation in Taypotat v. Kahkewis-
tahaw First Nation (2013), 365 D.L.R. (4th) 485, at para-
graphs 34-41. The result in that case was reversed by the
Supreme Court, but on the basis of a finding of no violation
of the substantive Charter right at issue; the Supreme Court
made no comment on subsection 32(1), but did not ques-
tion that the Charter applied ([2015] 2 S.C.R. 548). Sim-
ilarly, lower courts have found that Band Councils acting
according to custom and those operating under the Indian
Act both derive their authority from the Indian Act and
therefore are subject to the Charter (Clifton v. Hartley Bay
Indian Band, [2005] F.C.J. No. 1267 (F.C.T.D.). See also:
Nakochee v. Linklater, [1993] O.J. No. 979 (Ont. Gen.
Div.); Scrimbitt v. Sakimay Indian Band Council, [1999]
F.C.J. No. 1606 (T.D.); Horse Lake First Nation v. Horse-
man, [2003] A.J. No. 227 (Alta.Ct.Q.B.); Woodward v.
Council of the Fort McMurray, [2010] F.C.J. No. 393
(F.C.T.D.)).

(iv) Government officials

The actions of government officials qua government offi-
cials are subject to the Charter. Ministers and government
officials acting pursuant to legislative authority are subject
to the Charter (Slaight Communications Inc. v. Davidson,
[1989] 1 S.C.R. 1038 at 1078; McKinney, supra, at 264-5).

Individuals who normally act as agents of government
will not attract the application of the Charter when acting
outside the scope of their duties. Thus, a Crown Attorney
who acts as an agent of government in his official capacity
is not bound by the Charter when he institutes his own
personal defamation action — even though his action may
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have been funded by the government — where the pro-
ceedings were instituted in his own capacity and it was
not demonstrated that the government had requested or
required him to institute these proceedings or that it had
controlled their conduct (Hill v. Church of Scientology of
Toronto, [1995] 2 S.C.R. 1130 at paragraphs 74-75).

3. Government institutions or entities under

“routine or regular control”

There are myriad public and quasi-public institutions that
may or may not be part of government. An entity may
be considered part of the apparatus of government even
if it has some degree of discretion, when its activities are
subject to “routine or regular control” by the govern-
ment. Each situation must be examined on its facts to deter-
mine the level, degree and purpose of control exercised by
government (Douglas College, supra; Lavigne, supra).

In determining whether an entity, such as a hospital, uni-
versity or transit authority, is a “government entity” that
attracts the application of the Charter, it is important to dis-
tinguish between “routine or regular control” by govern-
ment over the day-to-day operations of an entity and “ulti-
mate or extraordinary control” by government (Stoffman,
supra, at 513-14; Lavigne, supra). The Charter applies to
the former. That an entity provides an important public ser-
vice that is part of the legislative mandate of a level of
government is not by itself sufficient to trigger the appli-
cation of the Charter (McKinney, supra; Stoffman, supra;
Eldridge, supra; Buhay, supra. And see GVTA, supra, at
paragraph 22, regarding the governmental nature of public
transit).
Indicators of “routine or regular control” include:
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• the administrators are chosen, appointed and remov-
able at pleasure by the government (Douglas Col-
lege);

• the government may at all times by law direct the
operation of the entity (Douglas College).

However, “routine or regular control” by the government
does not follow from:

• high levels of government funding (McKinney);

• extensive government regulation of the entity’s activ-
ities (McKinney), or;

• government appointment of administrators for a fixed
term, through a mechanism designed to ensure the
balanced representation of the groups and organiza-
tions concerned (Stoffman; Harrison).

(i) Crown corporations

Crown corporations or agencies are likely to be considered
government actors if established by government to imple-
ment government policy (Douglas College, supra). How-
ever, the fact that an entity is a creature of statute and
provides a “public service” is not sufficient to make it a
government actor (McKinney; Stoffman).

(ii) Police services

Police services are government institutions that exercise
statutory authority.

As a result of an agreement with the Province of New
Brunswick, the Royal Canadian Monted Police participates
in the government functions of New Brunswick and, there-
fore, has the constitutional obligations of New Brunswick
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in respect of language rights (Société des Acadiens et Aca-
diennes du Nouveau-Brunswick Inc. v. Canada, [2008] 1
S.C.R. 383).

(iii) Colleges, schools and school boards

The Charter applies to a college where the statute that cre-
ates it gives the government the power to conduct the activ-
ities of the college (“routine or regular control”) (Douglas
College; Lavigne).

The Supreme Court has yet to provide a full discussion
of the basis on which the Charter applies to elementary and
secondary schools. In a case involving an administrative
search of a computer by school officials and a transfer of
the computer to a police officer, the Crown had conceded in
the lower courts that the Charter applied to the school offi-
cials (R. v. Cole, [2012] 3 S.C.R. 34 at paragraph 38. See
also R. v. M. (M.R.), [1998] 3 S.C.R. 393 at paragraphs
24-25).

The majority in Multani v. Commission scolaire Mar-
guerite-Bourgeoys, [2006] 1 SCR 256 stated that there was
“no question” that the Charter applied to the decision of
the school board (la commission scolaire), as the board is a
creature of statute, derives all its powers from statute, and
therefore is as constrained by the Charter in exercising its
administrative powers as is the legislature that enabled it
(at paragraph 22).

4. Non-governmental entities – The “nature of

the action”

The Charter does not apply to non-governmental entities
created by government for the purpose of legally enabling
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them to do things of their own choosing (such as private
corporations, hospitals and universities) (McKinney, supra;
Stoffman, supra).

Governments cannot circumvent the Charter, however,
simply by granting powers to non-governmental entities or
by pursuing governmental initiatives through means other
than the traditional mechanisms of government action:
Eldridge, supra, at paragraph 42; Godbout, supra, at para-
graph 56; GVTA, supra, at paragraph 22.

An entity is not considered part of the apparatus of gov-
ernment (it is a non-governmental entity), when it is sub-
ject only to “ultimate or extraordinary control” by the gov-
ernment. See Stoffman, supra, at 513-14 for indicators of
“ultimate or extraordinary control”:

• ministerial or governmental control over the use by
the entity of funding received from the government,
e.g., specific funds must be used for the provision of
health-care services;

• the requirement that an internal regulation be
approved by the Minister in order for it to take effect;

• the obligation on the part of the entity to submit
reports or other information to the government;

• the power of the government to make regulations to
meet contingencies not expressly provided by statute
that would govern an entity’s operation.

Although the Charter generally does not apply to actions of
non-governmental entities, specific actions of a non-gov-
ernmental actor can attract Charter scrutiny where there
is a high degree of control exercised by the government
in the accomplishment of the act or because the govern-
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ment retains responsibility for the act in question. These
acts would include:

• a measure taken under the constraint of a statute
because it can be considered an act of the legislative
branch of government (Stoffman);

• a measure adopted at the instigation of a minister or
the government (Stoffman);

• a measure taken in order to implement a specific gov-
ernment program or policy (McKinney; Stoffman;
Eldridge; Blencoe v. British Columbia (Human
Rights Commission), [2000] 2 S.C.R. 307). See also
Sagen et al. v. Vancouver Organizing Committee for
the 2010 Olympic and Paralympic Winter Games
(“VANOC”), 2009 BCCA 522, leave to appeal to
SCC denied: [2009] S.C.C.A. No. 459.

The fact that legislation imposes a requirement of Minister-
ial approval before a regulation or by-law of a non-govern-
mental entity can come into effect is not sufficient to turn
the matter covered by the approved regulation into a gov-
ernmental action. Ministerial approval does not necessar-
ily mean that the regulation is delegated legislation or that
the content of the regulation represents ministerial policy
(Stoffman).

(i) Private corporations

Private corporations are entirely creatures of statute; they
have no power or authority that does not derive from the
legislation that created them. The Charter does not apply
to them, however, because legislatures have not entrusted
them to implement specific governmental policies.
““[W]hile the legislation creating corporations is subject to
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the Charter, corporations themselves are not part of ‘gov-
ernment’ for the purposes of section 32 of the Charter””
(Eldridge, supra, at paragraph 35).

(ii) Courts, court orders, litigation and the common law

Courts are not “government” under subsection 32(1). The
exercise of the judicial function does not itself constitute
government action for the purposes of subsection 32(1).
Something more than the mere existence of a judicial order
will be required in order to trigger the application of the
Charter (Dolphin Delivery, supra, at paragraph 36).

The Charter will apply to a court order that is based on
the common law in circumstances where a court makes
an order on its own motion for reasons of a public
nature. Thus, an injunction against union picketing in front
of the courthouse made by the Chief Justice on his own
motion, based on the Court’s authority in matters relating
to criminal contempt, was subject to Charter scrutiny
(B.C.G.E.U. v. British Columbia (Attorney General),
[1988] 2 S.C.R. 214). Similarly, a court-ordered publica-
tion ban was subject to scrutiny for compliance with the
paragraph 2(b) guarantee of free expression (Dagenais v.
Canadian Broadcasting Corp., [1994] 3 S.C.R. 835).

Does the Charter apply to litigation between private
actors? Dolphin Delivery was the first Supreme Court of
Canada decision to discuss the application of the Charter in
the context of purely private litigation. See also Tremblay
v. Daigle, [1989] 2 S.C.R. 530. Dolphin Delivery does not
““preclude the possibility of a successful reliance on the
Charter by a party to a dispute between private individuals,
provided it could be shown that the party against whom the
Charter was invoked relied upon some form of governmen-
tal action”” (Stoffman at 507). However,
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“[p]rivate parties owe each other no constitutional duties and
cannot found their cause of action upon a Charter right. The
party challenging the common law cannot allege that the
common law violates a Charter right because, quite simply,
Charter rights do not exist in the absence of state action. The
most that the private litigant can do is argue that the common
law is inconsistent with Charter values. It is very important
to draw this distinction between Charter rights and Charter
values; care must be taken not to expand the application
of the Charter beyond that established by subsection 32(1),
either by creating new causes of action, or by subjecting all
court orders to Charter scrutiny. Therefore, in the context of
civil litigation involving only private parties, the Charter will
“apply” to the common law only to the extent that the com-
mon law is found to be inconsistent with Charter values.
(Hill, supra, at paragraph 95.) [Underlining in the original.]

See also Grant v. Torstar Corp., [2009] 3 S.C.R. 640 at
paragraphs 44-46, in which the Supreme Court also makes
reference to R. v. Salituro, [1991] 3 S.C.R. 654 at 670.

The Charter applies to the common law where there is
a challenge to governmental action that was authorized
or justified on the basis of a common law rule (Dolphin
Delivery at 598-99; Hill; Tremblay v. Daigle; R. v. Golden,
[2001] 3 S.C.R. 679 at paragraphs 86 and 104). In the
absence of governmental action, Charter values can still
inform the development of the common law. ““Where the
principles underlying a common law rule are out of step
with the values enshrined in the Charter, the courts should
scrutinize the rule closely. If it is possible to change the
common law rule so as to make it consistent with Charter
values, without upsetting the proper balance between judi-
cial and legislative action … then the rule ought to be
changed”” (Salituro at page 675; see also R. v. Swain,
[1991] 1 S.C.R. 933 at 978-79; R.W.D.S.U., Local 558 v.
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Pepsi-Cola Canada Beverages (West) Ltd., [2002] 1 S.C.R.
156).

(iii) Private actors

Private actors such as informers or private security guards
who cooperate with state officials are not state agents sub-
ject to the Charter unless they would have acted differently
“but for” state intervention (R. v. Broyles, [1991] 3 S.C.R.
595 at 608; R. v. M. (M.R.), [1998] 3 S.C.R. 393 at para-
graph 29; R. v. Buhay at paragraphs 29-30).

5. Administrative decision-making

Not every board or tribunal is a government actor. How-
ever, where an individual, board or tribunal exercises
administrative decision-making authority under a statute,
the exercise of discretion must proportionately balance
Charter protections and their underlying values with the
relevant statutory objectives in coming to a “reasonable”
decision (Doré v. Barreau du Québec, [2012] 1 S.C.R. 395
at paragraph 24; Loyola High School v. Quebec (Attorney
General), 2015 SCC 12, [2015] 1 S.C.R. 613 at paragraph
4.)

6. Extraterritorial application of the Charter

The extent of the application of the Charter to government
acts that occur outside Canada is not entirely clear as the
Supreme Court has not dealt with a number of important
contexts in which the Canadian government acts outside
the territory of Canada.
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It is clear that the Charter does not apply to the law or
actions of a foreign country (Spencer v. The Queen, [1985]
2 S.C.R. 278; Canada v. Schmidt, [1987] 1 S.C.R. 500;
Schreiber v. Canada (Attorney General), [1998] 1 S.C.R.
841). Likewise, the Charter does not apply to the actions
of foreign officials acting in their country whether or not
they are assisting the Canadian government or acting as
agents of the Canadian government (R. v. Harrer, [1995] 3
S.C.R. 562; R. v. Terry, [1996] 2 S.C.R. 207; Schreiber; R.
v. Cook, [1998] 2 S.C.R. 597). Caution should be used in
relying on Cook as the analytical approach of the majority
was rejected in R. v. Hape, [2007] 2 S.C.R. 292.

The application of the Charter is not absolutely restricted
to Canadian territory. Whether an activity falls within sub-
section 32(1) such that the Charter applies to it depends
on 1) whether a government agent or official is involved,
and 2) whether the matter falls “within the authority of Par-
liament” or the provincial legislatures (Hape at paragraphs
94 and 103). In Hape, the Supreme Court stated that the
Charter does not apply to the actions of Canadian police
officials conducting a criminal investigation on foreign ter-
ritory with the cooperation and assistance of foreign offi-
cials in the absence of that state’s consent to the application
of Canadian enforcement jurisdiction on its territory. The
Court relied on the fact that the enforcement jurisdiction
of Canada under international law does not extend to for-
eign territory absent the consent of the foreign state. There
is appellate authority suggesting that high standards will
apply to such consent: it can only be provided by officials
with the authority to bind the state in question, or through
an expression of that state’s sovereign will (R. v. Tan, 2014
BCCA 9 at paragraphs 57-67).

However, if Canadian officials participate in a process
outside of Canada that violates Canada’s binding interna-
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tional law obligations, the Charter will apply to the extent
of the participation. This exception was identified in Hape
at paragraph 101 and applied in Canada (Justice) v. Khadr
(Khadr #1), [2008] 2 S.C.R. 125 at paragraphs 19-20 as
well as in Canada (Prime Minister) v. Khadr, [2010] 1
S.C.R. 44 (Khadr #2).

It is not clear to what extent Hape will inform future
Supreme Court decisions on the application of the Charter
to Canadian officials acting outside Canada in other con-
texts such as immigration, foreign affairs, military engage-
ments or security intelligence gathering. In obiter, the
Supreme Court noted that ““comity is not necessarily
offended where a state’s courts assume jurisdiction over a
dispute that occurred abroad (extraterritorial adjudicative
jurisdiction), provided that the enforcement measures are
carried out within the state’s own territory”” (Hape at para-
graph 64).

7. Political questions / high policy /

non-justiciability

The American constitutional doctrine of “political ques-
tions” has no application in Canada when Charter rights are
in issue. Similarly, the approach taken in the United King-
dom to the effect that there are questions of “high policy”
that are beyond the jurisdiction of courts has been “emphat-
ically rejected” in respect of the Charter. ““The question
before us is not whether the government’s defence policy
is sound but whether or not it violates the appellants’ rights
under section 7 of the Charter of Rights and Freedoms.
This is a totally different question. I do not think there can
be any doubt that this is a question for the courts”” (Opera-
tion Dismantle Inc. v. The Queen, supra, at 472 & 459. See
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also Newfoundland (Treasury Board) v. N.A.P.E., [2004] 3
S.C.R. 381 at paragraph 80).

““In exercising its common law powers under the royal
prerogative, the executive is not exempt from constitu-
tional scrutiny (citing Operation Dismantle) . . . the courts
clearly have the jurisdiction and the duty to determine
whether a prerogative power asserted by the Crown does in
fact exist and, if so, whether its exercise infringes the Char-
ter”” (Khadr #2, supra, at paragraph 36).

““The notion of judicial deference to legislative choices
should not . . . be used to completely immunize certain
kinds of legislative decisions from Charter scrutiny””
(Vriend at paragraph 54). While it may be appropriate for
judges to defer to legislatures on policy matters expressed
in particular laws, ““to declare a judicial “no go” zone for
an entire Charter right on the ground that it may involve the
courts in policy matters is to push deference too far. Pol-
icy itself should reflect Charter rights and values”” (Health
Services and Support — Facilities Subsector Bargaining
Assn., supra, at paragraph 26).

““The fact that [a] matter is complex, contentious or
laden with social values does not mean that the courts can
abdicate the responsibility vested in them by the Consti-
tution to review legislation for Charter compliance when
citizens challenge it”” (Chaoulli v. Quebec (Attorney Gen-
eral), [2005] 1 S.C.R. 791 at paragraph 107).

8. Public law damages

In accordance with section 32 of the Charter, an action
for damages for a breach of Charter rights is a public
law action directed against the state for which the state
is primarily liable. The nature of the remedy is to require
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the state (or society at large) to compensate an individual
for breaches of the individual’s constitutional rights. “An
action for public law damages — including constitutional
damages — lies against the state and not against individual
actors” (Vancouver (City) v. Ward, [2010] 2 S.C.R. 28 at
paragraph 22).
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XII

Citation





47.

Section 34: Citation

Provision

34. This part may be cited as the Canadian Charter of
Rights and Freedoms.





XIII

Other Legislation





48.

Section 52(1): The Supremacy Clause

Provision

52.(1) The Constitution of Canada is the supreme law of
Canada, and any law that is inconsistent with the provi-
sions of the Constitution is, to the extent of the inconsis-
tency, of no force or effect.

Similar provisions

The Constitution contains three provisions that are relied
upon to provide an appropriate remedy to findings of
inconsistency with the Charter: subsection 52(1) of the
Constitution Act, 1982 provides that a law that is incon-
sistent with the Constitution is, to the extent of the incon-
sistency, of no force or effect; subsection 24(1) provides
remedies against unconstitutional government action; and
subsection 24(2) provides for the exclusion of evidence
obtained in violation of the Charter.

The Canadian Bill of Rights does not include an identi-
cal provision, although section 2 is somewhat analogous.
Similar provisions may be found in the following interna-
tional instruments binding on Canada: article 2 of the Inter-
national Covenant on Civil and Political Rights; article
2(1)c) of the Convention on the Elimination of All Forms
of Racial Discrimination; article 2(f) of the Convention on



the Elimination of All Forms of Discrimination Against
Women; and article 4(1)b) of the Convention on the Rights
of Persons with Disabilities.

See also the following international, regional and com-
parative law instruments that are not legally binding on
Canada but include similar provisions: section 2 and sub-
section 172(1) of the Constitution of the Republic of South
Africa, 1996; article VI of the Constitution of the United
States of America; article 25 of the American Convention
on Human Rights. Note, by way of contrast, section 4 of
the United Kingdom’s Human Rights Act (a non-constitu-
tional document) in terms of the effects of a “declaration of
incompatibility” with the European Convention on Human
Rights.

Purpose

Subsection 52(1) reaffirms constitutional supremacy. It
imposes an obligation on bodies empowered to determine
questions of law to do so in a manner consistent with the
Constitution and to invalidate or treat as invalid a law to the
extent of its inconsistency with the Constitution (Mossop
v. Canada, [1993] 1 S.C.R. 554 at page 582; Nova Scotia
(Workers Compensation Board) v. Martin, [2003] 2 S.C.R.
504 at paragraph 28). When a court finds or “declares”
that a law unjustifiably limits the Charter, that law is null
and void by operation of subsection 52(1) (R. v. Ferguson,
[2008] 1 S.C.R. 96 at paragraph 35).
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Analysis

1. Basic principles

Subsection 52(1) should be read in conjunction with sub-
section 24(1). The former is generally the source of a
court’s authority to remedy unconstitutional legislation,
while the latter generally provides remedies against uncon-
stitutional government action pursuant to an otherwise con-
stitutional law (R. v. 974649 Ontario Inc., [2001] 3 S.C.R.
575 [a.k.a. “ Dunedin”] at paragraph 14; R. v. Ferguson,
supra at paragraphs 35, 61).

The distinct functions of subsections 52(1) and 24(1)
also underpin the general rule against combining remedies
under subsection 52(1) with individual retroactive reme-
dies under subsection 24(1) (Schachter, supra, at page 720;
Guimond v. Quebec, [1996] 3 S.C.R. 347 at paragraph
19; Mackin v. New Brunswick, [2002] 1 S.C.R. 405 at
paragraph 81; R. v. Demers, [2004] 2 S.C.R. 489 at para-
graphs 61-63; Vancouver (City) v. Ward, [2010] 2 S.C.R.
28). Although the rule is sometimes stated as a broad rule
about the interaction between subsection 52(1) and subsec-
tion 24(1) generally (see e.g., Schachter, supra) most of the
more recent cases suggest that the rule is narrower in scope
— operating to prevent damages, or relief that would be
tantamount to damages, in respect of the enactment of an
unconstitutional law (see e.g., Mackin, supra at paragraphs
79-81; Hislop, supra at paragraph 102). Even in the con-
text of damages or damages-like remedies, however, the
general rule is not absolute. Subsection 24(1) damages may
be available if the state conduct under a law found to be
invalid was “clearly wrong, in bad faith or an abuse of
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power” (Mackin, supra at paragraph 78,and Ward, supra at
paragraph 39).

2. Preliminary considerations

(i) Standing to invoke the supremacy of the Charter in litigation

The general rule of standing under the Charter is that liti-
gants may only allege infringement of their own rights or
freedoms (Hy and Zel’s Inc. v. Ontario, [1993] 3 S.C.R.
675 at page 690; see also Finlay v. Canada (Minister of
Finance), [1986] 2 S.C.R. 607). With respect to corporate
litigants, this means that they cannot generally plead rights
or freedoms that corporations do not possess (e.g., para-
graph 2(a) and section 7) (Irwin Toy v. Quebec, [1989] 1
S.C.R. 927 at pages 1002-04).

However, any accused, whether corporate or individual,
may defend against a criminal charge on the basis that
the applicable prohibition is unconstitutional even if the
accused’s own Charter rights or freedoms are not at stake.
The rationale is that no one shall be convicted under an
unconstitutional law (Big M Drug Mart, [1985] 1 S.C.R.
295 at pages 313-14). Likewise, where a corporation is
compelled before a tribunal as a defendant in a civil pro-
ceeding initiated by the state or a state agency, it may
raise the Charter in its defence whether or not it enjoys
the particular right or freedom in question (Canadian Egg
Marketing Agency v. Richardson, [1998] 3 S.C.R. 157 at
paragraph 40). The analysis will be different in considering
criminal prohibitions that apply exclusively to corporations
(R. v. Wholesale Travel Group Inc., [1991] 3 S.C.R. 154 at
pages 181-183, 255).

Where litigants’ rights or freedoms are not directly at
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stake, it may be possible to seek a determination of con-
stitutional validity based on “public interest standing”. To
qualify for public interest standing, the litigant must
demonstrate that: (1) there is a serious issue as to the valid-
ity of the legislation or administrative action; (2) they have
a genuine interest in the measure’s validity; and (3) that
the litigation is a reasonable and effective way to bring
the matter before the court (Canada (Attorney General)
v. Downtown Eastside Sex Workers United Against Vio-
lence Society, 2012 SCC 45). These factors must all be
assessed by judges in a “purposive and flexible” manner,
taking into account ““whether the proposed action is an
economical use of judicial resources, whether the issues
are presented in a context suitable for judicial determina-
tion in an adversarial setting and whether permitting the
action to go forward will serve the purpose of upholding
the principle of legality”” (Downtown Eastside Sex Work-
ers United Against Violence Society, supra, paragraph 50).
““All other relevant considerations being equal, a plain-
tiff with standing as of right will generally be preferred””
(Downtown Eastside Sex Workers United Against Violence
Society, supra, at paragraph 37).

(ii) Statutes of limitations

General statutes of limitation apply to bar claims for per-
sonal remedies under subsection 24(1) of the Charter. They
do not, however, bar claims for remedies under subsection
52(1) of the Constitution Act, 1982, in respect of legislation
that is alleged to be unconstitutional (Ravndahl v.
Saskatchewan, [2009] 1 S.C.R. 181).

(iii) The Charter as interpretive aid

The Charter may be relied upon to aid in the interpretation
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of legislation even where that legislation is not directly
challenged, assuming that the wording of the statutory pro-
vision is genuinely ambiguous (Symes v. Canada, [1993]
4 S.C.R. 695 at page 752; Bell ExpressVu v. Rex, [2002] 2
S.C.R. 559 at paragraph 62). In such cases, the Charter may
assist in deciding as between two or more possible inter-
pretations if one is most consistent with its values. This
contrasts with the typical application of the Charter to an
impugned provision, which will include a formal Charter
analysis and may include the application of section 1.

Where legislation is challenged as inconsistent with the
Charter, the first step must be to interpret it properly: ““If
a legislative provision can be read both in a way that is
constitutional and in a way that is not, the former reading
should be adopted.”” (R. v. Sharpe, [2001] 1 S.C.R. 45,
at paragraph 33 (and cases cited therein); see also gener-
ally: Canada (Attorney General) v. JTI-Macdonald Corp.,
[2007] 2 S.C.R. 610). In order for this interpretive rule to
apply, however, the two readings must be equally plausible
in accordance with the intentions of the statute — the Char-
ter cannot be used to “create ambiguity where none exists”
(Wilson v. British Columbia (Superintendent of Motor Vehi-
cles), 2015 SCC 47, [2015] 3 S.C.R. 300 at paragraph 25;
R. v. Clarke, 2014 SCC 28, [2014] 1 S.C.R. 612, at para-
graph 1).

The Charter cannot be used as an interpretive aid so as
to defeat the purpose of the legislation, give legislation an
effect contrary to Parliament’s intent or deny Parliament
the full scope of its authority to justifiably limit Charter
rights and freedoms pursuant to section 1 (Mossop, supra,
at page 582; Willick v. Willick, [1994] 3 S.C.R. 670 at pages
679-80; Symes, supra, at page 752; Bell ExpressVu, supra,
at paragraphs 64-66).
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(iv) Other than legislation and regulations, what “Law” must be

consistent with the Charter?

The broad language of subsection 52(1) dictates that all
law, including the common law, must be consistent with
the Charter (RWDSU v. Dolphin Delivery Ltd., [1986] 2
S.C.R. 573 at paragraph 25). Accordingly, as the com-
mon law develops, it should do so in a manner consistent
with the Charter (Salituro, supra, at page 670; R. v. Mann,
[2004] 3 S.C.R. 59 at paragraph 17; R. v. Clayton, [2007] 2
S.C.R. 725 at paragraph 21). Where a common law rule is
inconsistent with the Charter, it should be modified if pos-
sible so as to comply, unless any such modification upsets
the balance between the judicial and legislative sphere (R.
v. Swain, [1991] 1 S.C.R. 933 at pages 978-79; R. v. Sal-
ituro, [1991] 3 S.C.R. 654 at page 675; Dagenais v. Cana-
dian Broadcasting Corp., [1994] 3 S.C.R. 835 at page 878;
Hill v. Church of Scientology, [1995] 2 S.C.R. 1130 at
paragraph 91; R. v. Golden, [2001] 3 S.C.R. 679 at para-
graph 86).

A binding policy of general application adopted by a
government entity pursuant to a rule-making power may
also be a “law” for the purposes of subsection 52(1). Where
such a policy is unconstitutional, the appropriate remedy
is not an individual remedy under subsection 24(1) of the
Charter but a declaratory remedy under subsection 52(1) of
the Constitution Act, 1982 (Greater Vancouver Transporta-
tion Authority v. Canadian Federation of Students – British
Columbia Component, [2009] 2 S.C.R. 295 at paragraphs
87-90).

(v) Who has authority to entertain Charter claims other than superior

courts?

The relevant question is whether the legislature intended
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the administrative tribunal or statutory court before which
a Charter claim is made to have the power to interpret and
apply the Charter (Cuddy Chicks v. Ontario (Labour Rela-
tions Board), [1991] 2 S.C.R. 5 at pages 14-15). A tribunal
will be presumed to have the power to interpret and apply
the Charter in relation to a matter properly before it, includ-
ing determining the validity of its enabling legislation, if
the legislature has granted it the express or implicit author-
ity to decide questions of law and Charter jurisdiction has
not been clearly withheld (Martin, supra, at paragraph 36;
R. v. Conway, [2010] 1 S.C.R. 765 at paragraph 77).

When an inferior tribunal finds legislation inconsistent
with the Charter, the finding only applies to the matter
before it. No formal declaration of invalidity can be made,
the tribunal is entitled only to treat the unconstitutional
law as if invalid for the purposes of discharging its statu-
tory duty (if still possible), no judicial deference is afforded
the decision, and it is not a binding precedent. Only supe-
rior courts have the power to formally invalidate legislation
(Cuddy Chicks, supra, at page 17; Martin, supra, at para-
graph 31).

3. What is the effect of finding that a law

unjustifiably limits the Charter?

The invalidity of a legislative provision found to be incon-
sistent with the Charter does not depend on it being
“declared” unconstitutional by a court, but from the opera-
tion of subsection 52(1). Having found a law inconsistent, a
court does not have discretion as to whether or not to inval-
idate it (Martin, supra, at paragraph 28; Ferguson, supra at
paragraphs 35, 64-65; Greater Vancouver Transportation
Authority at paragraph 87).
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Generally, a declaration of invalidity has retroactive
effect; in Blackstonian terms it is as if the law never existed
since the legislature has no authority to enact a law that
offends the Constitution (Canada (Attorney General) v.
Hislop, [2007] 1 S.C.R. 429 at paragraph 86). However, if a
court, in finding a Charter violation, is effecting a substan-
tial change in the law rather than merely applying exist-
ing law, then it may be appropriate to issue a prospective
remedy only (Hislop, supra, at paragraph 86). Whether it
is appropriate or not depends on a consideration of several
factors, including governments’ reliance on the pre-exist-
ing legal rule, governments’ good faith in responding to
evolution in the law, fairness to the litigants and respect for
the role of the legislature (Hislop, supra, at paragraph 100).

When a court makes a finding of inconsistency with
the Charter, it must first define the extent of the inconsis-
tency. The next step is to determine the most appropriate
judicial response that will remedy the unconstitutionality
(Schachter, supra, at page 695). In doing so it must be
guided by the twin principles of respect for the role of
the legislature and respect for the purposes of the Charter
(Schachter, supra, at page 707 and page 715; Vriend v.
Alberta, [1998] 1 S.C.R. 493 at paragraphs 148-150; Fer-
guson, supra at paragraphs 50-51). There is no judicial
discretion to choose an appropriate remedy as under sub-
section 24(1) of the Charter; rather the application of estab-
lished principles determines the correct subsection 52(1)
remedy for the circumstances.

Remedial options include:

(i) Striking down

Striking down involves a finding of invalidity of the entire
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provision or law in question (e.g., Big M Drug Mart, supra,
at pages 355-56).

In deciding whether to strike the unconstitutional provi-
sion down in its entirety, or whether to apply an alternative
remedy that allows for judicial correction of the constitu-
tional defect (severance, reading in or reading down), the
following considerations are relevant:

Remedial precision — Judicial correction of the prob-
lem through the remedies of severance, reading in or read-
ing down is only appropriate where the solution flows with
sufficient precision from the requirements of the Consti-
tution. Where there are multiple potential solutions, the
court should strike the legislation down and leave the task
of selecting among the various solutions to the legislature
(Schachter, supra, at pages 705-707).

Interference with legislative objective — The remedy
should further the legislative objective. When the means
that offend the Constitution were deliberately chosen to
further the objective, the Court should generally not sub-
stitute different means and should leave the solution to the
legislature (Schachter, supra, at pages 707-710).

Change in significance of the remaining portion —
Judicial correction should be avoided if it would so
markedly transform the remaining portions of the legisla-
tion that it cannot be presumed that the legislature would
have passed the legislation in its modified form (Schachter,
supra, at pages 710-712).

Significance of the remaining portion — Where the
remaining portion of the legislation is very significant or
of a long-standing nature, this strengthens the presumption
that the legislature would have enacted it without the
offending portion (Schachter, supra, at pages 712-715).
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(ii) Severance

Severance involves declaring invalid the inconsistent por-
tion of the law and if required, any part of the remainder
of which it cannot be safely assumed the legislature would
have enacted on its own (R. v. Morales, [1992] 3 S.C.R.
711 at pages 741-43).

Severance may further the objective of respecting the
role of the legislature by leaving in force those elements
of the legislation that do not offend the Constitution. On
the other hand, where the remaining portion is inextricably
bound up with the offending part, severance may be more
intrusive than simply striking down (Schachter, supra, at
page 697; A.-G. for Alberta v. A.-G. for Canada, [1947]
A.C. 503, at page 518).

Severance may be combined with reading in if the result
would be less intrusive than merely invalidating the whole
provision (R. v. Laba, [1994] 3 S.C.R. 965 at pages
1013-16).

(iii) Reading in

In some cases, the inconsistency between a law and the
Constitution arises from what the statute wrongly excludes
or omits. In such cases, the remedy of “reading in” may be
available, though this remedy is to be used sparingly (see
Trial Lawyers Association of British Columbia v. British
Columbia (A. G.), 2014 SCC 59, [2014] 3 S.C.R. 31 at
paragraph 66). Reading in is not available if it would sub-
stantially change the nature or objective of the legislative
scheme (Vriend, supra, at paragraph 161).

Remedial precision, in the context of reading in, means
that the validity of the legislation can be achieved through
the “insertion of a handful of words, without more” (M.
v. H., [1999] 2 S.C.R. 3 at paragraph 139; but see R. v.
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Sharpe, 2001 SCC 2, [2001] 1 S.C.R. 45, in which a rela-
tively complex exception was “read in” to the criminal pro-
hibitions on child pornography).

In the case of legislation invalidated for being under-
inclusive (e.g., under section 15 of the Charter), reading in
is available if the question of how far the benefit should be
extended may be answered with sufficient precision. How-
ever, the Court has indicated that the use of the reading in
remedy to retroactively “read up” or extend the reach of
a statute will only be appropriate in exceptional circum-
stances (Miron v. Trudel, [1995] 2 S.C.R. 418 at page 510).
Such exceptional circumstances were held to be present in
Miron v. Trudel, where legislative changes that post-dated
the impugned legislation could be relied upon as evidence
of what the legislature would have done if faced with the
need to amend the impugned legislation to make it compli-
ant with the Charter.

One of the relevant considerations in cases involving
underinclusive legislation is the relative size of the groups
affected. Where the group to be added is smaller than the
group originally benefited, this is an indication that it is
safe to assume that the legislature would have enacted
the (extended) legislation (Schachter, supra, at pages
711-712). However, this does not necessarily always hold
true (ibid., at page 712).

(iv) Reading down

Unlike reading in and severance, which are used to
describe the remedy at the textual level (i.e., in terms of
words that are to be added or deleted from the unconsti-
tutional provision), “reading down” describes the remedy
at a conceptual level. Reading down involves shrinking the
reach of a statute to remove its unconstitutional applica-
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tions or effects without regard to the explicit statutory lan-
guage that would be required to achieve that result (see
e.g., R. v. Grant, [1993] 3 S.C.R. 223; Canada (Attorney
General) v. Federation of Law Societies, 2015 SCC 7,
[2015] 1 S.C.R. 401; R. v. Appulonappa, 2015 SCC 59,
[2015] 3 S.C.R. 754 at paragraph 85).

Reading down may be the analog of reading in or sever-
ance in effect, depending on the way in which the offend-
ing provision is drafted (see Schachter, supra at pages
698-700; see also, Federation of Law Societies, supra,
where reading down was used in relation to two provisions
— one of which would have required the addition of words
and one of which would have required the deletion of
words).

In at least two cases, the Supreme Court appears to have
employed the reading down technique without referring to
it by name, by stipulating in its declaration that the law
was of no force or effect “to the extent that” it applied
in a particular context (see R. v. Smith, 2015 SCC 34,
[2015] 2 S.C.R. 602 at paragraph 31) or simply by describ-
ing the situations in which the law does not apply (see
R. v. K.R.J., 2016 SCC 31, [2016] 1 S.C.R. 906 at para-
graph 115, explaining that the impugned provision “does
not apply retrospectively”).

(v) Temporary suspension

This question is addressed separately from that of invalid-
ity. The effect of a declaration of invalidity may be tem-
porarily suspended to give the legislature time to respond.
Where the legislature responds prior to the expiry of a
period of suspension, the declaration does not have retroac-
tive effect (Hislop, supra, at paragraphs 89-92), which
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means that the law generally continues in force without
interruption.

Although the Supreme Court has indicated that the con-
tinued force and effect of an unconstitutional law is a very
serious matter that should not lightly be condoned
(Schachter, supra at page 716; Carter v. Canada (Attorney
General), 2016 SCC 4, [2016] 1 S.C.R. 13 at paragraph
2, explaining that suspending a declaration of invalidity is
an “extraordinary step”), its practice has generally been to
grant suspensions where at least some potential harm to the
public interest can be articulated.

The decision temporarily to suspend the effect of a find-
ing of unconstitutionality generally turns on the question
of the effect of an immediate declaration of invalidity on
the public. A suspension is “clearly appropriate” where an
immediate declaration would pose a potential danger to
the public (e.g., by exposing the public to potentially dan-
gerous persons as in Swain [1991] 1 S.C.R. 933 at pages
1021-1022) or otherwise threaten the rule of law (e.g., Ref-
erence Re Manitoba Language Rights, [1985] 1 S.C.R. 721
at pages 752-753, 766-769) and may also be appropriate
in cases of underinclusive legislation that cannot be reme-
died by reading in (Schachter, supra, at pages 715-716).
In the latter group of cases, immediately striking down
the law may deprive the current beneficiaries of a law,
and may do so without providing redress to the applicant
(Schachter, supra; Martin, supra at paragraph 119; Tro-
ciuk v. British Columbia (Attorney General), 2003 SCC 34,
[2003] 1 S.C.R. 835 at paragraph 44). Suspensions have
also been granted in cases where an immediate declaration
would deprive the government of revenue that is needed
for the administration of justice (Re Eurig Estate, [1998] 2
S.C.R. 565 at paragraph 44), unintentionally create vested
rights (R. v. Guignard, [2002] 1 S.C.R. 472 at paragraph

662 David Whelan

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/15696/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/753/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/60/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2066/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1651/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1651/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1951/index.do


32), or have the effect of extending rights that may not be
constitutionally required (e.g., Dunmore v. Ontario (Attor-
ney General), 2001 SCC 94, [2001] 3 S.C.R. 1016 at para-
graph 66). A suspension was granted in Canada (Attorney
General) v. Bedford, 2013 SCC 72, [2013] 3 S.C.R. 1101
on the basis that “moving abruptly from a situation where
prostitution is regulated to a situation where it is entirely
unregulated would be a matter of great concern to many
Canadians” (paragraph 67).

The burden on an Attorney General who seeks an exten-
sion of a suspension of a declaration of constitutional inva-
lidity is heavy — extraordinary circumstances must be
shown (Carter (2016) at paragraph 2).

(vi) Exemption from a temporarily valid law

Where a declaration of invalidity has been suspended, such
that the unconstitutional law remains temporarily in force,
the Court sometimes exempts the successful litigant from
the temporarily valid law (see e.g., Martin, supra, at para-
graph 120; Guignard, supra, at paragraph 32). The ratio-
nale that is often provided in such cases is that a successful
Charter claimant should be able to take advantage of the
finding of unconstitutionality (see e.g., Mackin v. New
Brunswick, [2002] 1 S.C.R. 405 at paragraph 20).

Despite the fact that the Court does not always reference
the authority for this remedy, it flows from subsection
24(1) of the Charter (Schachter, supra, at 720). As such,
these cases represent an exception to the general rule
against combining remedies under subsection 52(1) and
subsection 24(1) and may indicate that the general rule
has less application where damages (or damage-like reme-
dies) are not at issue (see e.g., Guignard, supra at para-
graph 34; Nguyen v. Quebec (Education, Recreation and
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Sports), 2009 SCC 47, [2009] 3 S.C.R. 208 at paragraph
47; Swain, supra, at paragraph 156; Mackin, supra at para-
graph 88; Ref. re Remuneration of Judges of Prov. Court of
PEI, [1998] 1 S.C.R. 3 at paragraph 20).

In other cases, however, the Court has declined to grant
an exemption from a temporarily valid law on the basis of a
stricter construction of the rule against combining remedies
under subsection 52(1) and subsection 24(1) (see Demers,
supra, which was a case involving the liberty rights of
individuals who were unfit to stand trial and in which
the majority held that it was “precluded” from combining
retroactive remedies under subsection 24(1) with remedies
under subsection 52(1) and granted, instead, a prospective
subsection 24(1) remedy to take effect if the government
had not acted to address the claimant’s circumstances once
the suspension of the declaration of invalidity had expired).

In determining whether an exemption from a suspension
is appropriate, one potentially relevant consideration is
whether it can safely be assumed that Parliament’s ultimate
response will provide the claimant with the practical bene-
fit sought. Where this is not the case, an exemption may not
be appropriate (see e.g., Schachter, supra; but see Mackin,
supra).

4. Stand-alone constitutional exemptions

In contrast to an exemption from a temporarily valid law,
stand-alone constitutional exemptions “are to be avoided”
(Canada (Attorney General) v. PHS Community Services
Society, 2011 SCC 44, [2011] 3 S.C.R. 134 at paragraph
149). If a law produces unconstitutional effects, subsection
52(1) renders the law of no force or effect to the extent
of the inconsistency (Ferguson at paragraph 65). Taking
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a case-by-case approach to unconstitutional law (i.e.,
through the use of constitutional exemptions) would be
inappropriate because it would: (1) disregard the remedial
scheme of the Constitution, including the mandatory word-
ing of subsection 52(1); (2) create uncertainty and under-
mine the rule of law; and (3) usurp Parliament’s role and
responsibility (Ferguson, supra, at paragraphs 58-73;
Carter v. Canada (Attorney General), 2015 SCC 5, [2015]
1 S.C.R. 331 at paragraph 125). Although the Court has
not expressly closed the door on stand-alone constitutional
exemptions as a remedy for unconstitutional laws outside
the section 12 context, this appears to be the practical
implication of Ferguson, PHS and Carter. The door has
expressly been closed on the use of constitutional exemp-
tions to remedy section 12 violations arising from manda-
tory minimum penalties (Ferguson, supra).
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49.

Section 52(2): The Constitution

Provision

52.(2) The Constitution of Canada includes:

1. the Canada Act 1982, including this Act;

2. the Acts and orders referred to in the schedule; and

3. any amendment to any Act or order referred to in
paragraph (a) or (b).

Similar provisions

Subsection 52(2) is related to subsection 52(1) which pro-
vides for the supremacy of the Constitution of Canada.

Purpose

Jurisprudence has not commented directly on a specific
purpose of subsection 52(2). On its face, the provision adds
a degree of precision and some certainty to the meaning
and definition of the term, the “Constitution of Canada”,
and thus to the ambit of the supremacy clause in subsection
52(1), by identifying instruments that make up the Consti-
tution of Canada. Supreme Court of Canada jurisprudence
indicates, however, that subsection 52(2) is not exhaustive



in its identification of the elements of the Constitution (see,
e.g., Reference re Senate Reform, [2014] 1 S.C.R. 704 at
paragraph 24). This issue is further discussed below.

Analysis

While some early lower court jurisprudence treated sub-
section 52(2) as exhaustive in its description of the Con-
stitution (Dixon v. British Columbia (Attorney General),
(1986), 7 B.C.L.R. (2d) 174 (B.C.S.C); MacLean v. Attor-
ney-General of Nova Scotia (1987), 35 D.L.R. (4th) 306
(N.S.S.C.T.D.)), the contrary interpretation was reached by
the Supreme Court (New Brunswick Broadcasting Co. v.
Nova Scotia (Speaker of the House of Assembly), [1993] 1
S.C.R. 319, at page 378, per McLachlin J. for the majority).
The non-exhaustive nature of subsection 52(2) has been
reaffirmed in subsequent Supreme Court decisions (Refer-
ence re Remuneration of Judges of the Provincial Court
(P.E.I.), [1997] 3 S.C.R. 3 at paragraphs 90-92; Reference
re Secession of Quebec, [1998] 2 S.C.R. 217, at paragraph
32; Reference re Supreme Court Act, sections 5 and 6,
[2014] 1 S.C.R. 433, at paragraphs 97-100; Senate Reform
Reference, supra).

The question of the potential constitutional status of
laws beyond those that are obviously part of the Consti-
tution of Canada has two key implications from a Char-
ter perspective. First, if other law has constitutional status,
it cannot be invalidated under the Charter, as one part
of the Constitution cannot be abrogated or diminished by
another (Reference re Bill 30, An Act to Amend the Edu-
cation Act (Ont.), [1987] 1 S.C.R. 1148; New Brunswick
Broadcasting, supra, at page 373). In addition, legal princi-
ples beyond those reflected in written legal instruments, if
recognized as constitutional, are a potential source of con-
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stitutional protections akin to, and supplementary to, those
in the Charter. These issues are further addressed below.

1. The Charter and the constitutional status of

other laws

Jurisprudence has addressed whether laws beyond those
that are obviously part of the Constitution of Canada are
nevertheless constitutional in status and thus cannot be
invalidated by the Charter. In New Brunswick Broadcast-
ing, supra, a majority of the Supreme Court found that the
exercise of a Parliamentary privilege to ensure the proper
functioning of provincial legislative assemblies, namely
the privilege to exclude disruptive strangers, was part of
the Constitution. Although this privilege was not expressly
mentioned in any document referred to in subsection 52(2),
it was considered to be an inherent power of the colonial
legislative assemblies prior to Confederation and was con-
tinued by the preamble of the Constitution Act, 1867,
which expresses an intention to put in place “a Constitution
similar in Principle to that of the United Kingdom”. As
a result, the Supreme Court rejected a challenge brought
under paragraph 2(b) of the Charter to legislative assembly
rules restricting the televising of assembly proceedings.

In a recent lower court decision, the rule identifying the
sovereign of Canada as being the sovereign of the United
Kingdom was considered to be a part of the Constitution of
Canada. Legislation that gave the Parliament of Canada’s
assent to amendments in British law on succession to the
throne was found by the court merely to be in furtherance
of the above constitutional rule and, as such, the court con-
sidered that the legislation could not be invalidated under
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the Charter (Motard v. Canada (Procureur général), 2016
QCCS 588).

On the other hand, jurisprudence indicates that the def-
inition of riding boundaries by a provincial legislature is
not impervious to Charter scrutiny. Although a province is
empowered to amend its internal constitution and to estab-
lish its electoral boundaries, the exercise of that power pur-
suant to statute is subject to the Charter (Reference re Prov.
Electoral Boundaries (Sask.), [1991] 2 S.C.R. 158).

The Supreme Court has rejected the argument that the
rule of political neutrality of the public service (as found
in the Public Service Employment Act) is immune from
Charter review on the basis of embodying a constitutional
convention that is central to the principle of responsible
government. The Supreme Court held that, although con-
ventions form part of the Constitution in the broader polit-
ical sense, they are not enforceable by the courts unless
they are incorporated into legislation. Furthermore, statutes
which embody constitutional conventions do not automat-
ically become entrenched to become part of constitutional
law; rather, they retain their status as ordinary statutes
(Osborne v. Canada (Treasury Board), [1991] 2 S.C.R. 69).

In Dixon and in MacLean, both supra, it was held that
provincial constitutions are not part of the Constitution
of Canada. Note, however, that those early cases took an
approach treating subsection 52(2) as exhaustive and it is
unclear how the issue would be analyzed under current
interpretations of that provision. The question of whether a
provincial constitution is part of the Constitution of Canada
was touched upon by Lamer C.J. in obiter in his concurring
judgment in New Brunswick Broadcasting, but was left
undecided. The issue is complicated by the fact that certain
provisions of the Constitution of Canada are also part of
the constitutions of the provinces, and some of those pro-
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visions (albeit a narrow range of them) are amendable by
ordinary provincial legislative processes (see Eurig Estate
(Re), [1998] 2 S.C.R. 565). As well, the provincial con-
stitutions may embrace organic legislation concerned with
principles or institutions of government, and that legisla-
tion is clearly not part of the Constitution of Canada (see
Ontario (Attorney General) v. OPSEU, [1987] 2 S.C.R. 2).

2. Constitutional protections arising from

unwritten constitutional principles

The Supreme Court has recognized that unwritten princi-
ples of the Constitution can in some cases be the source of
substantive constitutional protections:

These principles may, in certain circumstances, give rise to
substantive legal obligations, which constitute substantive
limitations upon government action. These principles may
give rise to very abstract and general obligations, or they
may be more specific and precise in nature. The principles
are not merely descriptive, but are also invested with a pow-
erful normative force, and are binding upon both courts and
governments. [Quebec Secession Reference, supra, para-
graph 54]

Support for the existence of unwritten as well as written
constitutional principles can be found in the non-exhaus-
tive nature of subsection 52(2). Many of the principles can
be explained by reference to the preamble to the Consti-
tution Act, 1867, which, as noted previously, expresses an
intention to put in place “a Constitution similar in Principle
to that of the United Kingdom” (Provincial Court Judges
Reference, supra, paragraphs 90-95).

Unwritten constitutional principles identified by the
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Supreme Court include federalism, democracy, constitu-
tionalism and the rule of law, respect for minorities (Que-
bec Secession Reference, supra), the separation of powers
and the independence of the judiciary (Provincial Court
Judges Reference, supra) and the sovereignty of Parlia-
ment (Babcock v. Canada (Attorney General), [2002] 3
S.C.R. 3), among others (see, for example, the additional
principles mentioned by Lamer C.J. for the majority in
Provincial Court Judges Reference, at paragraphs 97-104).

A notable example of the capacity of unwritten princi-
ples to supplement Charter protections arises in respect of
judicial independence. Sections 96 to 100 of the Constitu-
tion Act, 1867 protect the independence of judges of the
superior courts, and paragraph 11(d) of the Charter pro-
tects the independence of a wide range of courts and tri-
bunals when they exercise penal offence jurisdiction. In
addition to these protections, the Supreme Court found that
the unwritten principle of the independence of the judiciary
extends to all courts in Canada, although in the circum-
stances of the case reliance on paragraph 11(d) of the Char-
ter was sufficient to reach the conclusion that unilateral
government action to reduce the remuneration of provin-
cial court judges interfered with their independence and
was unconstitutional (Provincial Court Judges Reference,
supra). Subsequently, the Supreme Court relied directly on
the unwritten principle of judicial independence, together
with paragraph 11(d), to find that legislation replacing
supernumerary provincial court judges with a panel of
retired judges was unconstitutional (Mackin v. New
Brunswick (Minister of Finance), [2002] 1 S.C.R. 405).
While continuing to recognize the applicability of the prin-
ciple of judicial independence, the Supreme Court found
that it was not limited by legislation that strengthened the
required qualifications and independence of justices of the
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peace (Ell v. Alberta, [2003] 1 S.C.R. 857; see, however,
Conférence des juges de paix magistrats du Québec v. Que-
bec (Attorney General), 2016 SCC 39 for application of
the unwritten principle to invalidate reforms to a provin-
cial justice of the peace regime that affected remuneration).
The Supreme Court has rejected the argument that the inde-
pendence of administrative tribunals is protected by the
constitutional principle of judicial independence (Ocean
Port Hotel Ltd. v. British Columbia (General Manager,
Liquor Control and Licensing Branch), [2001] 2 S.C.R.
781).

While not relying directly on subsection 52(2), nor on
direct limits on government action from unwritten constitu-
tional principles, the Supreme Court interpreted the rule of
law principle as bolstering a right of access to justice under
section 96 of the Constitution Act, 1867. A court hearing
fee imposed by a province was found unconstitutional as
being contrary to this right (Trial Lawyers Association of
British Columbia v. British Columbia (Attorney General),
[2014] 3 S.C.R. 31; compare British Columbia v. Christie,
discussed below).

Although unwritten constitutional principles can some-
times limit government action, whether directly or indi-
rectly, the jurisprudence indicates a general reluctance by
the courts to constitutionalize additional protections
through unwritten principles. In a number of cases the
Supreme Court has put emphasis on the primacy of the
textual provisions of the written constitution (e.g., Quebec
Secession Reference, supra, at paragraph 53, British
Columbia v. Imperial Tobacco Canada Ltd., [2005] 2
S.C.R. 473 at paragraph 65; Caron v. Alberta, [2015] 3
S.C.R. 511 at paragraph 36).

The Supreme Court has suggested that the principle of
the rule of law generally will not be a basis for invalidating
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legislative action. It rejected the use of the rule of law to
provide for broader versions of certain rights — notably,
for the prospectivity of legislation and for fair trial rights
— than provided under the Charter. It observed as well
that the rule of law must be considered in conjunction with
other unwritten principles, democracy and constitutional-
ism, which very strongly favour upholding the validity of
legislation that conforms to the express terms of the Con-
stitution (Imperial Tobacco, supra, at paragraphs 57-67).
Similarly, it has been found that the unwritten principles of
the rule of law, the independence of the judiciary, and the
separation of powers must be balanced against the principle
of the sovereignty of Parliament (Babcock, supra, at para-
graphs 54-57).

The Supreme Court has rejected the existence of a gen-
eral constitutional right to legal assistance under the rule
of law principle. While specific rights to counsel apply
under paragraph 10(b) of the Charter, and can apply in
other circumstances under section 7, a general right to legal
assistance is not supported by text of the Constitution, the
jurisprudence, and a historical understanding of the rule of
law. On this basis a provincial legal services tax was held
to be constitutional (British Columbia (Attorney General)
v. Christie, [2007] 1 S.C.R. 873; compare, however, Trial
Lawyers Association, supra).

674 David Whelan

http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2359/index.do

	Unofficial Charterpedia
	Unofficial Charterpedia
	

	Contents
	Explanation
	Change Log
	Introduction
	I

	Guarantee of Rights and Freedoms
	Section 1: Reasonable Limits
	II


	Fundamental Freedoms
	Section 2(a): Freedom of Religion
	Section 2(b): Freedom of Expression
	Section 2(c): Freedom of Peaceful Assembly
	Section 2(d): Freedom of Association
	III


	Democratic Rights
	Section 3: Democratic Rights
	Section 4: Maximum Duration of Legislative Bodies
	Section 5: Annual Sitting of Legislative Bodies
	IV


	Mobility Rights
	Section 6: Mobility Rights
	V


	Legal Rights
	Section 7: Life, Liberty, and Security of the Person
	Section 8: Search and Seizure
	Chapter 9: Arbitrary Detention
	Section 10: General
	Section 10(a): Right to be Informed of Reasons for Detention or Arrest
	Section 10(b): Right to Counsel
	Section 10(c): Habeas Corpus
	Section 11: General: Legal Rights Apply to Those "Charged with an Offence"
	Section 11(a): Right to be Informed Without Unreasonable Delay of the Specific Offence Charged
	Section 11(b): Trial Within a Reasonable Time
	Section 11(c): Protection Against Testimonial Compulsion
	Section 11(d): Presumption of Innocence
	Section 11(e): Right Not to be Denied Reasonable Bail Without Just Cause
	Section 11(f): Trial by Jury
	Section 11(g): Retroactive Offences
	Section 11(h): Protection Against Double Jeopardy
	Section 11(i): Lesser Punishment
	Section 12: Cruel and Unusual Treatment or Punishment
	Section 13: Protection Against Self-Incrimination
	Section 14: Right to an Interpreter
	VI


	Equality Rights
	Section 15: Equality Rights
	VII


	Official Languages of Canada
	Sections 16 and 16.1: Official Languages of Canada
	Section 17: Proceedings of Parliament and of the New Brunswick legislature
	Section 18: Parliamentary and New Brunswick Statutes and Records
	Section 19: Proceedings in Courts Established by Parliament and in New Brunswick Courts
	Section 20: Right for the Public to Communicate with and to Receive Services from Federal Institutions and New Brunswick Institutions
	VIII


	Minority Language Educational Rights
	Section 23: Minority Language Educational Rights
	IX


	Enforcement
	Section 24(1): Remedies
	Section 24(2): Exclusion of Evidence
	X


	General
	Section 25: Aboriginal and Treaty Rights
	Section 26: Existing Rights and Freedoms in Canada Continue
	Section 27: Multicultural Heritage
	Section 28: Gender Equality Rights
	Section 29: Denominational Schools
	Section 30: Application to the Territories and Territorial Authorities
	XI


	Application of Charter
	Section 33: Notwithstanding Clause
	Section 32(1): Application of the Charter
	XII


	Citation
	Section 34: Citation
	XIII


	Other Legislation
	Section 52(1): The Supremacy Clause
	Section 52(2): The Constitution


